
No. 870

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

TRANSCRIPT OF RECORD.

PATRICK CLARK, BENJAMIN C. KINGS-
BURY, JAMES P. HARVEY and A. G.
KERNS, Administrator of the Estate of

JAMES CLARK, Deceased,

Appellants,

vs.

THE BUFFALO HUMP MINING COM-
PANY (a Corporation), and THE EMPIRE
STATE-IDAHO MINING & DEVELOP-
ING COMPANY (a Corporation),

Appellees.

VOU. 1 1

1

(Pages 817 to 1117, inclusive)

Upon Appeal from the United States Circuit Court

for the District of Idaho, Northern Division.

'»|jr.

"''

The Filmer Brothers Co. Print, 424 Sansome St., S. F.





The Buffalo Hump MiuiiKj Conrpam/ rt <ij. 817

(Testimony of Charles K. Oartwright.)

Q. You found it longer than that on tlie backs?

A. On the backs, yes, sir.

Q. Was there any evidence of the ore playing out

in the faces of those stopes, or the backs?

A. No, sir; there is ore still there.

Mr. HEYBURN.—I now offer in evidence these three

samples, which will be put in the sacks we have and

marked 1, 2, 3, and 4, offered this morning. Sample No.

1 being from the first strike of ore intersected in the

crosscut; at the intersection of the intermediate drift.

The No. 2 specimen being from that streak on to the

point as shown upon the map, in the trench. No. 3 be

ing a piece representing the width, and taken from the

streak near the face of the crosscut which was followed

on the east drift. No. 4 being a large sample in a box

taken from the southwest corner of the four corners

representing the intersection of the crosscut and the

intermediate drift, all on the 1,200 foot level.

(Said four samples above offered are marked in the

order of their offer Defendants' Exhibits Nos. 15, 16,

IT, and 18.)

Whereupon a recess was taken until 2 o'clock P. M.,

this 30th day of January, 1902.

Cross-Examination.

(By Mr. STOLL.)

Q. When did you go to work for this company, Mr.

Cartwright? A. On the 18th of July, 1901.

Q. What was the condition of the stopes in the

twelve hundred, at the time you went to work there?
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(Testimony of Charles K. Oartwright.)

A. On the twelve hundred?

Q. Yes. A. In the Disputed territory?

Q. Yes.

A. Worked out as far as they had been worked.

Q. What was the condition of the thirteen hundred

stopes underneath? A. Partially worked out.

Q. On which end were they worked! out most?

A. Are you talkino^ about the disputed territory?

Q. Why certainly, I am talking; about the disputed

territory.

A. Well, on the thirteen hundred stopes, they were

partially worked out.

Q. Which end of them were worked out most?

A. Well, the j^Tound that is in the

—

Q. You had two stopes there, you called one No, 1

and the other No. 2? A. Yes, sir.

Q. Which AA'as worked out the farthest?

A. The No. 2 is the one in controversy.

Q. What part of the No. 3 w^as worked out? The

No. 2 stope terminatesi at the end?

A. Of the Ella line; that was worked out.

Q. You say the No. 2 stope terminates at the Ella

line? A. About that.

Q. It terminates at the end of that intermediate

drift, doesn't it? A. Yes, sir.

Q. That is not the end of the Ella line?

A. It is about there, I said.

Q. Just come here, please, (looking at map). You

call the No. 1 stope the main Poorman stope, don't you?
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(Testimony of Charles K. Cartwright.)

A. Yes.

Q. The No. 2 stope begins at this fault, doesn't it,

and runs to the end of the intermediate drift?

A, Yes, sir.

Q. And the No. 3 stope begins there and continues

through? A. Yes, sir.

Q. Now, what I ask you is this: To what extent was

the No. 2 stope exhausted on the thirteen hundred when

you went to work there?

A. Well, it was about half out. The lower end

there nearest the fourteen was out.

Q. The twelve was all out, was it?

A. Yes, sir.

Q. What is the width of those stopes on twelve;

that No. 2 stope? I am speaking of the voids.

A. Average between five and six feet.

Q. What do they average on the thirteen hundred?

A. Abotut the same.

(|. Now, to what extent was the No. 3 shoot ex-

hausted on the thirteen hundred when you went there?

A. I dion't know just how much was worked out in

tlhere.

Q. Was there as much of the ore extracted from the

thirteen hundred on the No. 3 shoot as there was on the

No. 2 shoot?

A. The ore on the thirteen hundred No. 2 shoot, that

body of ore or shoot of ore we considered about two hun-

dred feet high. All the ore taken out of the No. 2 shoot,

it was up even with the twelve hundred foot level, but
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(Testimony of Charles K. OartAvright.)

we call it the thirteen hundred because the ore is

dropped down to the thirteen hundred foot level and

taken out that w^ay, and we speak of it as the thirteen

hundred No. 2, although it is above the level of the

twelve hundred, and there is very little of that ground

in the ground in controversy. But the No. 3 was about

half worked out,

Q. How much was the No. 2 shoot worked out?

A. It was about half worked out, about two hundred

feet high. It was worked up on a level with the twelve

hundred.

Q. One had been worked just about as mueh as the

other when you went to work?

A. No, sir, one had been to the twelve hundred foot

level.

Q. Which one? A. The No. 2 shoot.

Q. That is this shoot in the intermediate drift here

at this end. The No. 2 shoot beginning at the Poorman

line at the point where it intersects what is marked on

Plaintiffs' Exhibit No. 2 as intermediate drift, running

thence easterly and a distance therefrom westerly you

say was practically exhausted from the thirteen to the

twelve when you went to work there?

A. There has been no work done from the thirteen to

the twelve on the thirteen hundred No. 2 shoot since I

liavc" been there, below the twelve hundred.

Q. What was its condition when you went to work

there? How much ore was in there; how much had been

extracted?
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(TestiiiKmj of Charles K. Cartwright.)

A. There was none under the twelve hundred level

in the iliii-teen hundred No. 2 when I went to work there.

Q. And there is none there now?

A. If there was not anv there then, I don't suppose

there is any there now.

Q. Did you work on that same shoot on the eleven,

the Xo, 2 shoot? A. Yes.

Q. What is the width of the voids there?

A. Probably averaged five feet.

Q.. Who was it directed jou to go and make this ex-

amination and dig those trenches on the twelve hundred

crosscut of which you testified this morning?

Mr. HEYBURiN.—When do you mean? He has been

there two or three times.

Q. Concerning which you testified this morning.

Who directed you to do that? A. Mr. Miller.

Q. Did he go with you?

A. Not while I was digging, no, sir.

Q. What is the width of the opening there, of the

crosscut where you made that trench?

A. Of the intermediate crosscut?

Q. Where did you make that trench?

A. In the intermediate crosscut.

Q. In the intermediate crosscut, what was the width

of the crosscut at that time?

A. In the crosscut of the intermediate drift, we made
a trench about tv/o feet wide.

Q. What is the vridth of the opening at the point?
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(Testimony of Charles K. Gartwright)

A. Two feet wide.

Q. You don't understand my question evidently.

Wliat is the width of the crosscut or the drift, the open-

ing?

A. The width of the crosscut is about eight feet.

Q. AA^hat part of the crosscut did you dig this trench

in?

A. I dug the trench in the center of the crosscut.

Q. And what was the width of your trench?

A. About two feet.

Q. Did you dig any other trenches? A. Yes.

Q. Where were they?

A. One west of the crosscut and two east of it in the

intermediate drift.

Q. Whereabouts; that is, in the drift proper?

A. In the intermediate drift.

Q. How far from the other trench that you dug?

A. About four feet, about four feet apart.

Q. You also dug a trench on the eight hundred since

you were last u]ion the witness sta;nd? A. Yes, sir.

Q. Whereabouts on the eight hundi'ed?

A. Ten feet either side of the ones we dug there be

fore.

Q. When did you do that? Before you made the

raise or since?

:\lr. ITEYRURN.—Which raise?

Mr. STOLL.—There is only one raise to the eight hun-

dred that I know of.
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(Testiinouy of Charles K. Oartwriglit.)

A. Well, we could not get into the eight hundred be-

fore we made that raise there.

k}. When did you break into the eight hundred with

that laise? A. The exact date, I don't know.

Q. Did you have charge of the work?

A. Yes, sir.

Q. Can't you give us the month?

A. Probably in November.

Q. What part of November?

A. Probably about the middle of it, between the first

and the middle of November. The date I don't know.

Q. And this raise was made to the eight hundred

from this No. 2 shoot wa,s it not? A. Yes, sir.

Q. This same shoot in which you say you found these

poor values of which you testified this morning; that

is the same one, isn't it?

A. The raise Avas started I imagine from the 1,100

level.
i

:

' Q. But it was from the same ore shoot, wasn't it?

A. On the same ore shoot.

Q. Can you tell us what time you dug these trenches

in the eight hundred, of which you testified this morning?

A. The exact date?

Q. Oh, I don't care for the exact date. Approxi-

mate it, if you can.

A. Well, we dug them after we broke through.

Mr. HEYBITRN.—^Which was since the last hearing.

Q. You broke through, I think, between the first and
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(Testimony of Charles K. OartwrigUt.)

middle of November. Is that as near as you can come

to it?

A. We dug- these last four trenches since the first

hearing on the 5th or 6th of this month.

Q. When was the hearing before?

A. About the 6th or 7th of January.

Q. AVas it the next day? A. No, sir.

Q. The day after that? A. No, sir.

Q. A week after that? A. It was later than that.

Q. Ten days? A. Possibly.

Q. What are the probabilities?

A. Probably ten days.

Q. Do you say it was ten days? A. No, I don't.

Q. What do you say then? Can't you give us some

idea? A. It might probably be ten days.

Q. Is that 3^our best belief and judgment and remem-

brance?

A. Somewhere along there, between that and thirty

days.

Q. That would put it about the 16th of January then,

wouldn't it?

A. Well, probably it was on the 16th of January.

{}. You are the foreman of that mine, are you not?

A. Yes, sir.

Q. Did you keep no record of your business up there?

'
. Yes, sir.

Q. Are you unable to give us any better or more ac-

curate account of Avhen you did that work than when you

stated?
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(Testimony of Charles K. Oartwright.)

A. I eoiild not give it to vou now; I haven't it here.

Q. Where have yon got it? A. At Bnrke.

Q. Did yon dig this second trench before or after

Ml*. Ralston and Mr. Harvey went up there?

A. Before that.

Q. Did you go with them in the eight hundred when

they were up there? A. No, sir.

Q. Did you show them where you had dug this

trench? A. No, sir.

Q. 0)r what you found there? A. No, sir.

Q. Why didn't you? A. I was not asked to.

Q. You thought, in view of the fact that they did not

aisk you, you would not tell them? A. No, sir.

Q. Was the trench open so they could examine it?

A. No, sir.

Q,. Did you cover it up again? A. Yes, sir.

Q. W^ihat did you that for? A. We filled it up.

Q. What did you do that for? Were you afraid some-

body would see it? A. No, sir.

Q. How deep did you dig that trench?

A. Down to the solid, about a foot deep or fifteen

inches.

Q. Did you dig through the solid?

A. To the solid.

Q. W^ats there a foot of loose matter there that you

had to dig through? A. Nearly that.

Q. Was it pretty hard to dig through?

A. No, sir.



826 Patrick Clark et al. vs.

(Testimony of Charles K. Oartwright)

Q. Are jou using the eight hundred at the present

time? A. No, sir.

Q. You are not running ears through it?

A. No, sir.

Q. How long were those trenches that you dug?

A. The width of the drift, about five feet.

Q. And you dug how many?

A. There have been six dug there.

Q. On the eight hundred, and all about the same

width and depth?

A. They are all tlie width of the drift

Q. And you covered them all up?

A. We filled them in, yes.

Q. What did you fill them up for?

A. Well, we filled them up because we were through

witn tnem.

Q. Did you have any other purpose than that?

A. None that I know of.

Q. No other purpose. Just filled them up because

you were thiHJUgh with them? A. Yes, sir.

Q. Vou have a lock and key on the eight hundred

now, haven't you? A. Yes, sir.

,Q. When did you put that on?

A. That has been on probably twenty days.

Q. Have you any reason or did you have an^- reason

or can you state any reason no^' why you did not advise

Ralston and Harvey of the fact that you had dug those

trendies and filled them up?
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(Testimouy of Charles K. Cartwright.)

A. I did not suppose that I was up there finding in-

formation for these people. The.y were supposed to find

it for themselves.

Q. You were finding it for yourselves? A. Yes.

i}. And then covered it up so that nobody else could

find it?

A. They had the privilege of going to the bottom if

they wanted to.

Q. AYho advised you to cover up those trenches?

A- I had my men cover them up.

Q. Who advised you to have your men do it? Was

it Mr. Miller or was that a brilliant idea of your own?

A. That was Mr. Miller's.

Q, Mr. Miller is the assistant manager, isn't he?

A. Yes, sir.

Q. How much ore did you find in the raise to the

eight hundred when you broke into the eight hundred?

A. It varied in width from three feet to six inches.

Q. Veiy good quality of ore was it? A. Yes.

Q. And continued all the way up?

Q. There was ore all the way up.

Q. You say you never found any clean ore within the

limits of the Ella ground? A. No, I did not say that.

g. Didn't you say that? A. No.

Q. Where did you get the piece of ore you sent to the

Buffalo Exposition? A. I never sent any there.

Q. You say you never sent any there?

A. No, sir.
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(Testimony of Charles K. Oartwright.)

Q. I didn't say you did.

A. Well, you asked uie where I got it.

(>. I am Sipeaking of the mining company. Where

did the company get it?

.V. I could not tell you, sir.

Q. Did you oversee the piece that they sent?

A. No, sir.

Q. You are the foreman of the mine? A. Yes.

Q. Do you know of their sending a large specimen of

:lena ore to the Buffalo Exposition?

A. Ftom the Tiger mine?

Q. From the Burke Group of mines.

A. Nio, sir; I don't know anything about it, never

heard of it.

Redirect Examination.

Q.. When you speak of the width of the vein or drift

at the intermediate crosscut or crosscut and intermedi-

ate drift and at Aarious places you spoke of it being so

many feet wide, eight feet and five feet wide, do you mean

to be understood that the ore was that wide, or the void?

A. The void. He asked me the width of the void

or crosscut.

(Wirness excused.)
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JOHN STONE, being called and sworn as a witness

on the part of defendants, testified as follows:

Direct Examination.

(By Mi'. HEYBUEN.)

Q. What is your position at the Tiger Mine?

A. Miner and shift boss.

Q. HoAv long have you been a shift boss there?

A. Since 1899, the 20th day of September. I started

to work on the lO^th day of September.

Q. You commenced to work in the mine on the 10th

of September, 1899? A. Yes.

Q. Where did you commence woi*k?

A. On the sixteen hundred at the station.

Q. Did you ever work on the twelve hundred?

A. No, I never worked on the twelve hundred.

Q. Did you ever work in the soiith crosscut from th-

twelve hundred? A. I never worked in the south.

Q. Were you ever shift boss wheoi the work was being

done there? A. Yes.

Q. When did you commence work as shift boss oii

the twelve hundred?

A. Along about the 20th of September.

(}. How far in was that south crosscut at that time?

A. Fifteen or twenty feet, probably.

Q. Then you worked as ^hift boss on that work con-

tinuously from that time on? A. Yes, sir.

Q. A^>re you there wiheu they struck the first ore in

that crosscut? A. Yes.

Q. How much ore did tliev strike?
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(Testimony of John Stone.)

A. Six or eijTjht inches.

Q. What did they <r<) tlironjih after they strnck the

ore? A. Went throni^h a horse of waste.

Q. Did they strike any more ore? A. Yes.

Q. Abont how mnch?

A. Aibont six inches, a}.»:aiii.

Q. Was there any oilier ore except those two six-incli

streaks struck in that crosscut, at au}^ time?

A. No.

Q. You are sliift boss, or were, at the time of the

runninp; of the drift on the crosscut, were you?

A. Yes, sir.

Q. Did that ore, at any time, become Avider than it

was at the point you struck it? A. No, sir.

Q. Were you shift boss during* the time that the

stope was being raised from that intermediate drift?

A. Yes.

Ql St.ate how wide the ore was in that stope.

A. All the way from six inches to a foot.

Q. Was it, at any time, more than a foot?

A. No, sir.

Q. You were shift boss in the running of the east

drift from that crosscut, were you not? A. Yes.

Q. State if the six inches of ore that you found in

the crosscut continued in runjiing that drift.

A. No, sir.

Q'. How far did it contiiiiie?

A. About eight or nine feet.

Q. Then, what condition existed?
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(Testimouy of John Stone.)

A. Pinched out to almost nothing.

Q. What do yon mean by nothing?

A. Nothing bnt a layer of talc and just the wall to

go by.

Q. How far did Ihey continne in the east drift?

A. About eighty or ninety feet.

Q. Then, whnl did you find?

A. I found ore again.

Q. How wide was the ore that you found after that

again, in the east drift?

A. About two feet, on the average, probably might

be a little more or a little less in places.

iQ. What grade of ore was that? Was it clean ore

to ship without concentrating? A. No, sir.

Q. About how many tons into one was it?

A. Probably ten to one, or something like that.

Q. Is that a fair statement as to the value of the ore

in the east drift? Ten into one? A. Yes.

Q. It was milled in tlie concentrate, was it?

A. All of it milled.

Q. Was there ever any orders given there that only

men who could not spea;k the English language should

be employed in connection with any of that work?

A. No, sir.

Q. How long were you shift boss, or were you shift

boss to the time that the work quit on the east drift?

A. Yes, sir.

Q. You were shift boss from the time the crosscut
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Avas in about twelve or fourteen feet until the work was

finished on the twelve hundretl foot level?

A. Yes, sir.

Q. Was there ever any time when anyone had anv

instructions, or without instructions, employed men be-

cause they could not speak the English language, or who

could not speak it? A. No, sir.

Q. And the men that worked on that work, could

they speak the English language?

A. Yes, sir; they can speak English better than 1

'could.

Q. Did j^ou see that piece of rock in the box?

A. Yes, sir.

Q. You and Mr. Cartwright had custody of it?

A. Yes, sir.

Q. Where was that taken from?

A. From the southwest cornc-r, opposite the interme-

diate drift.

Cross-Examination.

(By Mr. STOLL.)

Q. You went to \>()rk there as shift boss in 1891^?

A. Yes, sir.

Q. Have you ben working there ever since?

A. Yes, sir.

Q. As shift boss?

A. Pretty nearly all the time.

Q. Are you the shift boss now? A. Yes, sir.

(^ What wages do you get?

A. Five dollars a da v. i
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Q. Have you a family? A. Yes.

Q. Where were you born? A. Sweden.

Q. How long have yon been in this country?

A. Since 1882.

Q. How many Swedes had jou working in the drift

when you were there in September?

A. I think one worked there for awliile.

Q. Only one? A. Only one.

Q. You say you never heard any instructions beinc

«>iven to employ only men that could not speak the

P^nglish lansuaiie? A. Yes.

Q. Who hired the men there? A. Tom Jay.

Q. It is not very likely they would tell you wiio he

was going- to hire, is it?

Mr. HEYBURN.—That is objected to as being argu-

mentative.

Q. W^as Jay in the habit of telling you whom he was

>lind was not going to hire, and whom he had authority

to hire? (This question withdrawn.)

Q. You say you found six inches of ore in a crosscut

the first ore vou struck? A. Yes, sir.

Q. And then you went through a big horse and struck

about a foot?

A. No, between six and eight inches, again.

Q. How big was the horse you went through?

' A. About seventeen feet.

Q. Then you got six inches more? A. Yes.

Q. Then what? ^More horse?

A. No; we did not get no further.
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(Testimony of John Stone.)

Q. Tlien, you only got tvA'o six-incb seams of ore in

the crosscut? A. Yes.

Q. That would not pay to work, would it? You are

enough of a miner to know it would not pay to work six

inches of ore?

A. Well, it is none of my business whether it pays

or not.

Q. I didn't ask you whose business it was. I asked

you if, in your opinion, it would pay to work six inches

of ore? A. Why, yes.

Q. It must be pretty good quality of ore, if it pays

to work six inches, must it not?

Mr. EEYBURN.—He did not say it would pay to

AYork this six inches of ore.

Mr. STOLL.—Mr. Heyburn, let the witness answer.

Q. Did it pay to work that six inches of ore?

A. I don't know.

Q. What is your opinion as to whether it would pay

or would not? A. I suppose it would pay.

Q. They did work it, didn't they?

A. They worked part of it.

Q'. They raised that stope above?

A. Yes, sir.

Q. And they drove on it, also, didn't they?

A. Yes.

(Excused.)
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CHARLES SWEENY, beiiio- recalled on part of de-

fendants, and sworn, testified as follows:

])ii-ect Examination.

(By Mr. HEYBURN.)

Q. Mr. Sweeny, Albert Allen has testified in this case

that he had a conversation with yon in referenc<^ to the

discovery of new ore b(»dies in the Poorman mine at

Bnrke; and with reference to (he fact that yon knew

of the existen< e of those ore bodies prior to the pur-

chase of the Poorman mine. AA'ill yon state whether or

not you had any conversation with ^!r. Allen in recjard

to this matter?

. A. No, sir, 1 never had any c(>nversafion with him

about it, at all, at any time.

Q. Mr. Allen states that this conversation occurred

at your office in the city of Spokane in the spriui>; of

1900. Did you have any conversation with regard to

these matters with Mr. Allen at your office at that time?

A. No, sir.

Q. He fixes the time by saying- that it was a short

time previous to the argument of the case of Rice

against Rigley in the Supreme Court of Idaho, and was

part of a conversation with reference to the Winslow

and Yanlfee Boy mines, in which he had an interest, in

the Bufi'alo Hump cotmtry, and that he was trying to

sell you this interest, and tiiat in some way the conver-

sation drifted around and you told him you had an op-

tion on the Tiger-Poorman mines for the purchase of

them. State the facts in regard to that statement. Did

you have any oi)tion?
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A. No, sir. Mr. A.lleii lia*.! spoken to me once or

twice abo^it the Winslow, and tliat other property there;

but at no time did I ever have any conversation with

him about the Tiger-Poorman,

Q. Did he liave any conversation with you?

A. No, sir.

Q. Now. 3'ou may state anything with reference to

his statement, wherein he says that during the conver-

sation he asked you some question about the Poorman

mine, that he had heard that the mine had been worked

out pretty well, and that it was getting pretty expen-

sive to pump. That he asked y(>\i some questions abcut

it, and in answer to those questions you told him 3'ou

had obtained an option on the Tiger-Poorman mine, with

the privilege of going down in the mine with a diamond

drill and boring some holes in the mine. What are the

facts about that?

A. Well, we never had any option on the Tiger-Poor-

man mine. The purchase of the Tiger-Poorman mine, T

don't think, took over fifteen minutes—the actual pur-

chase of it. We had no option on it, and had never been

to tlie mine before we bought it; that is, for several

years prior.

Q. That is, you had not?

A. No, I had not, nor any of my men.

Q. That is, you mean the jieople you were associated

with?

A. I mean tho men employed by me. I met Mac-
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(Tesimony of Charles Sweeny.)

vOonald on the car one day, and he spoke about the Poor-

man mine.

Q. (Cross.) Which MacDonald Avas this?

A. Joe MacDonald. He said he had an option on

i1. and told nie about it, told me the facts about the

mine, etc., and the price: that his option was about

thirty-five cents, I think, if I am not mistais:en. How-

ever, I didn't do anything w^ith it, and we thought over

the matter awhile, and finally I sent over for Mr. Cul-

bertson. Mr. Culbertson came into the office, and I

asked him what they would take for their stock, 000,000

shares. He told me twenty-live cents a share, I think.

That was the price he and the old man had agi-eed upon.

1 told him to go aud get the (500,000 shares antl bring it

over, and 1 will give him a check for it.

Q. Did he do it?

A. Yes, sir. Bought .nnd paid for it, and that is all

there ever was to it.

Q. Then you never had any option on it, at nny tim_e?

A. Never had an option on it for a minute, never

sent ?ilr. Miller to see it. ^Ir. Miller did not go there

until after we bought it. We iiever had any access to

the mine before we bought it. and had never been in it

for several years—I had never, for several years prior

to the purchase.

Q. He says here that you told liim that the reason

you wanted it was because Clayton ^liller had made an

e.xamination of the Poorman mine, and that there was

a fault or break in the vein, and that this fault showed



838 Patricl- Clar'k et ah vs.

(TesimoiiY of Charles Sweeny.)

on several levels of the workinas. Did you know any-

thing about those things?

A. Mr. Miller never made any examination of the

mine; never made any statement about it, until after

tiie purchase, and then he went with me and John Pres-

ley and Frank Culbertson, and we looked the mine over

after Ave bought it.

Q. He says you had a sketch of tlie thing and showed

it to him, but chiims to have lost the sketch. Is there

any truth iu that statement?

A. No, sir. That would be a pretty close business

connection of mine that T would draw a sketch for and

show maps, or any description, and I never heard that

Mr. Allen was connected with us in any way.

Q. You have read the statement Mr. Allen made on

the witness-stand, have you?

A. No. I understand that he states there that 1 told

him about the 1,800 foot level. The 1,800 foot level is

yet to b(* opeiu^l iu the Tiger. According to his state-

ment, it was ()])pned two years ago.

Q. He says you told him after you got an option to

purchase the mine you got the privilege--or got it at

the time—to run diamond drill holes in there, and that

they would furnish as many men as you needed to aid

you in doing the work?

A. There is absolutely no truth in that, and we never

ran any diamond drill holes until after we bought it,

(piite a while.
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Q. Did you has^e any in mind, or contemplate run-

ning' diamond drill holes at the time you bought it?

A, \\q\\, I rather think I did. I had been doing dia-

mond drill work for a good many years in the Coeur

d'Alenes.

Q. But you didn't tell him anything about it?

A. Well, I guess not. I was not in the habit of talk-

ing to Allen, that I ever knew of. I never had a3iy busi-

ness with him in any way.

Q. He uses the expression that you said that when

you were buying the Poorman mine you were not buy-

ing ''a pig in a poke, but buying practically a certainty."

Is there any truth in that statement? A. No, sir.

Q. Mr. Sweeny, ^fr. Patrick Clark testifies in reg-ard

to the deal which was made which resulted in the pur-

chase by the Buffalo Hump Mining Company of the Ella

and Missing Link claims, that he made the sale tlirough

you; that you came to his office on the 13th of October,

1899, and stated that you wanted to buy his interest in

some claims lying around the Ella that your company

already owned in. What have you to say about, that?

A. The first time I spoke to 3Ir. Clark about that

property was on the street.

Q. What street, and what city?

A. Riverside avenue, about in front of the Exchange

National Bank, about the time we were taking tne cars

to go home, both of us. It was somewhere between the

lirst and fourth or fifth of August—I mean, of October.

And I told him that I intended to buy all the jiroperty
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Through there on both sides. He had some property up

there, and if he wanted to sell it, to let me know what

they wanted for it, and if w^e couid agree on the price,

I would buy it. ^fr. Clark said then, he would see about

it. That is about all the conversation there was to it.

^ome time after—it might have been the 13th of Octo-

ber, or it might have been before, but it was aibout that

time-—Mr. Clark came into the oflfice, into our office in

the Wolverton Building—Clark and Sweeny's office. He

sat in the outside oftice for some little while, as I was

very busy in my oitice, and the first I saw him was when

1 came out and Mr. (^lark was sitting there, ^fr. liew

Clark was also there, and Mr. Patrick Clark came into

my office, and ^Ir. Lew Clark, also. And he said that

they had agTeed upon a price for the property, for their

interest in the Ella and ^fissing Link. He sjiid they had

also the Sheridan up there and would like to close the

whole thing up. I asked him what he wanted for it.

He said they would taJvO four thousand dollars for the

lour -fifths of it, and he Avanted one thousand dollars for

his interest in the Ella and Sheridan, and I told him

he could bring uie the deeds and I would pay him. the

money. That is all there was to it. I never had any

further conversation with him.

Q. Was anything said between you, by either of you,

as to the value of the mine, or whether anything had

been discovered in it ?
,

A. No, sir, not a word. ^Ir. Clark had worked the

l>roperty a long time, and 1 think he thought he knew
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more about it tliaii I did. Never asked me a word about

i\, and I never volunteered any information.

Q. Do you know anythino- about any arrangement

existing- between Mr. Clark and any of the plaintiffs and

Mr. Culbertson, v.ith reference to the terms upon which

Mr. Culbertson acquired the one-lifth interest in the Eila

and Missing Link claims? A. No, sir, I do not.

Q. Did you ever kno^^' anything about it?

A. No, sir; 1 never heard anything about it until

after this suit started.

Q. Did you ever know or hear anything, prior to

the purchase of the interest from Patrick Clark in these

claims in relation to any agreement existing between

the plaintiff's, or any of them, and Mr. Culbertson, witn

reference to Culbertson looking after the interests of

the plaintiff's in the Ella and Missing Link claims?

A. No, sir, I never heard of it,

Q. Did you ever know^ anything of the relations that

existed between Culbertson and the plaintifTs, or any of

them, with regard to this property?

A. Never heard anything about it, at all. until, after

this suit was started.

Q, Mr. Clark has testified you marie the statement

that you desirerl to purchase properties around there in

which your company already owned. Did yen make any

such statement to Mr. Clark at any time?

A. I am sure I did not.

Q. He then says that he asked you what interests

you referred to, and that you named the Sheridan and
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Ella and Missino- Link. That he asked you how you

owned in the Ella, and you said you had bought Mr.

Culbertson's interest in the Ella and Missing Link. Ts

there any truth in that?

A. No, sir, nor a word of truth in that. I had not

bought Mr. Culbertson's interest.

Q. Did 3"ou have any interest in the Ella or Missing

Linilv, directly or indirectly, at the time you bought the

^ame four-fifths of Mr. Clark? A. No, sir.

Q. And he says he told 3^ou that you could not get

his interest for |500; tliat you told him you had paid

Culbertson |500 for his interest. Did you ever make

that statement? A. No, sir.

iQ. He then says he told you you could not get his in-

terest for that; that you talked the matter over, and he

asked you why you wanted it, and you said you were

forming a corporation and did not want any side part-

ners in there, and that you wanted to get a fraction of

ground lying between the claim that you owned and the

U'Neil. Is that a fact?

A. No. We never formed any corporation, nor was

there any contemplation of it. The property went di-

rectly to the Buffalo Hump Company, Avhich was in ex-

istence and doing business at the time he sold. All the

other property both sides

—

Q. What do you mean by both sides?

A. We bought up the IHdden Treasure property on

the other end and m'o bought up the O'Neil property.
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Q. Had you boujjlit tlie O'Neil property at the time

you dealt with .Mr. Clark?

A. Well, T don't think so; no, I think I bou-ht it

afterwards. I am not certain about that.

Q. Had bouglit a third interest in it, had you not?

A. We liad a third interest in that countiy we pur-

chased of the Poorman-Ti|L;er. We boug:lit that with the

Poorman-Tiger, of course.

Q. That beloniied to the Ruffah» Hump Company?

A. Yes.

Q, Did you state to him that yon wanted to get this

Ella and ^lissing Link because it lay in between the

O'Neil and the property yon already owned?

A. I did not state anything to him about it at all.

In doing business whenever I Avant to buy anything I

don't generally give reasons why I want to buy it. I

ask whoever has got it for sale wliat they will take for

it, and if the price is satisfactory I generally buy it and

do it pretty quick, or els'^ I don't want it at ail. That

is the only way I have been in the habit of doing busi-

ness. And on a small matter of this kind, three. or four

thousand dollars, I was not fooling around three or four

days talking about it.

Q. Have you stated all that occurred in the way of

conversation at the time you closed this bargain?

A. Yes, sir.

Q. Do you remember how soon after you t(dd him to

bring in his deeds and you would give him a check, that

he did bring in the deeds?
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A. He brought the deeds in I guess about the 20th.

T don't knovv auything about that.

Q. You were not there at that time?

A. Xo, I T^as not a part}' to bringing in tlie deeds or

paying the money.

Q. He says that you tohl him the ground of the

claims was not worth fifteen dollars for the mineral,

but that you wanted it for the reasons already stated.

Did you tell him anything about the value of this

ground?

A. There never was anv ouestion about the value in

any way. ^Ir. Clark never aslced me any questions

about it, and I never tokl him. 1 think he thought, and

i think justly thought, that he knew more about the

property than 1 did. Re had worked it a good many

years. I don't think he thought I could tell him any-

thing ab(.'Ut it after liaving the property two months.

Mr. STOLT..— T\'e objei-t to that, and move to strike

out that statement.

Q. lie says you finally raised the piice to .$4,000 and

iw sold it to you for that price. Who fixed Die price at

^4,000? A. :\lr. Clark himself.

Q. N\ as there ever any other price talked about for

it?

A. No, sir. Never made him any offer for it.

Q. He says you then offered him $2,500 for the

Sheridan interest which he refused to take. That you

owned a half interest in the Sheridan and you came

back in iliree or four days and raised the price on the
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Sheridan lo |3,0O() and he accepted it. T\ hat is the fact

about that?
i

A. 1 never made any oJTer on the SJieridan at all.

He made the price ard I took the property at S3,000.

Q. Vvhere did he make that price?

A. In my office.

Q. On what occasion^

A. At the same time that wc ag:reed on the price for

the Ella.

Q. At the same time, it was a part of the same con-

versation, was it? A. Yes.

Q. Was there anythino;' ever said between yon and

Mr. Clark with reference to what had been discovered in

the way of valnes there bj' diamond drill workings, or by

any other class of mining in the Ella and Missing Link

claims or uear it? A. Not a word.

Q. Did you have any conversation with him in regard

to the matter?

A. Not a word.

Q. You refer of course to the time of the deal?

A. Yes, sir, tliat is what you are asking me about,

about the time of the purchase?

Q. Yes. He says you did not make any statement to

him with reference to the diamond drill explorations or

work. That is a fact I suppose? A. Yes, sir.

Q. He says neither he nor his co-owners knew any-

thing of ore having been struck in the Ella, either by

the diamond drill or by the regular mining. Do you

know anything about it?
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A. No, sir; I don't know a thing of it.

Q. That is, you don't know what they knew. Who

made the deal with you for the co-owners and ^himself?

A. Mr. Clai^k.

Q. Etxcept Mr. Culbertson? A. Yea, sir.

Q. Was anything said between yoTi and Mr. Clark at

any time prior to the closing of the deal or at the time

between you and him, as to Culbertson's interest?

A. Not a word.

Q. There was nothing done at the time you agreed to

take these proiperties? A. No, sir.

Q. Nothing until the deeds were delivered?

A. No, sir.

Q. Did you ever have any conversation with Mr. Pat-

rick Clark at his office in regard to any phase or feature

of this purchase?

A. I never was in ^h\ Clark's office

—

Q. In Spokane?

A. In Spokane, over two or three times in my life.

Q. What occamons were those?

A. Well, I could not state the time. I could look it

up and find out.

ii. You can tell about hwv near this time it was?

A. Oh, it was not around this time at all.

(l Before or after?

A. ^^>ll, I am not certain whether it was after oi

befor(^ I was there different times about other matters.

(I But not in connection with this business?
A. No, sir.
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Q. Did you ever mention at Mr. Clark's office in any

conversation the purchase or sale of the Ella and Miss-

ing? Link or anything in relation to it? A. No, sir.

Q. You can do as you please about telling me what

vour business at Mr. Clark's office when you went there

was.

A. Oh, well, I have been up there on other matters,

but nothing to do with this case.

Q. He says that you told him that Culbertson had

sold his interest for five hundred dollars, and that Cul-

bei-tsou ought to know as much if not more than Mr.

Clark did about the ground; that Clark told you he did

not care what Culbertson sold for, that he would not

give it for that money, that is, five hundred dollars; that

after some talk on the subject you offered him four thou-

sand dollars and that he took it; that this sum was for

the four-fifths interest in the Ella and Missing Link.

Did you have any such conversation? A. No, sir.

Q. Did you have any conversation with him in which

those questions were discussed?

A. Never had auy conversation with him, except as

I have stated about it, or the purchase of it.

Q. They offered in evidence jour annual report made

on May 21st, 1901, in regard to these Burke properties,

in which 3^ou made the statement that there is nothing

in the lowest working to show any decrease in the value

of the ores, or in their quality or quantity, and that cheap

electric power later on for pumping and general pur-

]x>ses, there is no reason why this property should not be
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worked profitably to a depth of five thousand feet. Have

you anything to say about that report?

A. That is correct; I made the repoH. I suppose it

would depend on the value of the ore.

Q. Mt. Clark says, assuming- that your judgment was

correct in that regard, and that these ore bodies in this

gTound extended don^^nward into the ea-rth 5,000 feet,

with virgin ground above it up to the 800 foot level, this

property would, he should say, be worth about a million

dollars; that m, the Ella and Missing Link.

A. A pi'etty good price for 180 feet of ground.

Q. What have you to say about that, that it would or

would not?

A. Well, no question at all what it will be worth until

by development. It might all turn into first-class A-1

copper ore caiTying gx>ld or something, but 180 feet of

ground I never saw worth a million dollars to anybody

except a company that had facilities to work it and right

next to it. They might get some money out of it. If I

had it I would be glad to sell it for fifty thousand dollars.

Q. To sell what?

A. That piece of ground, 180 feet.

(i. You mean the Ella and Missing Link claims?

A. Yes, sir; very glad to sell it.

Mr. STOLL.—I move to strike that out.

The WITNESS (Continuing.)—and if anybody will

make a reasonable offer I will enter into an agreement
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to sell it to liiiii. That shows how much we think it is

Worth.

Mr. STOLL.—We move to strike out the last statement,

aK not responsive to any question, iiTelevant, immaterial

and has no place in the record for any purpose whatso-

ever and volunteered by the witness.

Q. Now you may state your views fully in reoard to

that, Mr. Bweeny, if you want to.

A. Well, I have said it there, that if anybod|y will

make a reasonable offer for it, in the vicinity of fifty

thousand dollars, I will give them a bond to furnish them

a deed for the four^fifths interest in the Ella and Missing

Link ground.

Mr. S'TOlLL.—I move to strike that out as irrelevant,

immaterial and not responsive to any question.

Q. Mr, Clark has made an estimate as to what the cost

of equipping this property as an independent proposition

would be. You have seen that estimate. Have you any

controversy with it?

A. I guess Mr. Clark has got it figured about right.

Q. You own the entire O'Neil claim now, or the com-

pany does? A. The company does, yes, sir.

Q. You personally have no interest in this suit at all?

A. No, sir.

Q. And are not a party to it? A. No, sir.

Q. When you used the word "we" you mean the com-

pany with which you are connected? A. Yes.

Q. That is what company?
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A. The Eliipire State-Idaho Mining and Deveiorping

Company.

Q. Has the Buffalo Hump Company any interest in

tills property? A. No, sir.

Q. Had no interest in it at the time of the commence-

ment of "-he suit? A. No, sir.

Mr. STOLL.—That is objected to as not the best evi-

dence, and we move to strike the answer out.

/Q. At the time you were talking tO' Mr. Clark about

the purchaise of this property, that is when you first

talked to him, do you know where the crosscuts were or

where the showings were in the way of ore? Can you tell

that?

A. Well, I knew we had run a diamond drill hole in

the ground out there. I don't know whether it was in

this ground or in the O'Neil ground. We knew they had

run a diamond drill hole across there, and had some ore.

Q. Do you know how much ore you had, or did you

^snow?

A. No, sir. We have done lots of diamond drill work

in the Empire State properties and got some ore, and

then drifted to it and then found it did not amount to

much.

Q. Tell us about that; give us a little talk about that

question.

Mr. STOLL.—Yve object to that as calling for the

opinion of the witness.

Q. Oh, well, I want the facts.
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A. Well, diamond drill work, that is some of it, with

us has proven saitisfaictory and some of it very unsatis-

factory. It is a well-known fact by people who do dia-

mond drill work and by us—I have had a good deal of

'Experience with it—^that you may often strike some ore,

and it might not go over six or seven feet, and might not

go over a few inches, just wide enough for the drill to go

through. And of course it may develop a body of ore.

The only thing which it would develop satisfactorily, in

my opinion, would be that it would not pay very well to

run drifts out there if you had done a good deal of dia-

mond drill work and had not found anything.

Q. Then the profit in diamond drill work is largely in

what you do not find, is it not?

A. It is a gx)<)d deal in determining the character of

the ground you expect to open up.

Q. Now, Joseph MacDonald testifies that he made an

examination of the Tiger-Poomian mine and that he had

an option of Mr. Glidden's and Culbertson's stock at

thirty-five cents a share, and he says that "F. Lewis Clark

and Charles Sweeny spoke to me about taking charge of

all their interests in the Buffalo Hump at Burke and

Wardner in case they bought the Tiger-Poomian mine."

Did you have any such conversation w^ith Joseph Mac-

Donald? A. No such convei'sation.

Q. At no time?

A. No, sir, Joseph MacDonald has always been an-

tagonistic to us. He has appeared as a witness, as a

professional witness against us in nearlv everv case we
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have had, and under no circumstances would we ever

employ him, in any confidential position.

Mr. STOiLL.—We move to strike out the answer of the

witness as not responsive to any question, as irrelevant'

and immaterial; if offered for the purpose of impeaich-

ment it is still irrelevant because the witness MacDon-

ald's attention was not directed to us, and it was cross-

examination and he had no opportunity to respond or

explain the same.

Q. He says that you also asked him when he could

cut loose from the Helena-Frisco people and come with

you to take charge of these above-named properties, and

that he told you that it would be imposisible for him to

2'et awa^' froiii the Helena-Frisco before the first of the

year. Did you have any such conversation with Joseph

M'acDonald? A. No, sir.

Q. He says that you told him you were very busy and

did not have time to attend to all of these matters and

that for him (MacDonald) to take charge of all of these;

that he could live in Spokane like a white man away from

the snows in the Coeur d'Alenes, and that MacDonald

told you he would think it over and see about it. Did

you have any «ueh conversation with him?

A. ISTo, sir.

Q. He says you asked him if he would act as advisory

engineer to look after the development of the Tiger mine

and give information as to machinery needed. Did you

ever ask him to do such a thing?
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A. Ajs advisory engineer, no.

Q. Did he ever act as consulting or advisory engineer?

A. Never.

Q. In any property?

A. No, sir. He was interested in the sale of the Tiger

to the extent of a commission, and after we purchased

it ^Ir. MacDonald went up there with me and Mr. Cul-

bertson and spoke about improvements that might be put

in here and there, and general conversation about the

property on the surface; but never had him employed in

any capacity, no confidential capacity for us at all, and

never employed.

M'r. STO'LL.—We object to that as immaterial and not

responsive to the question, and move to strike out the

answer.

Q. Did you ever contemplate employing Joseph Mac-

Donald as your consulting or advisory engineer in con-

nection with these properties or the Tiger-Poorman prop-

erties?

A. Never thought of it; it is unreasonable to expect

that we would employ him when he ha-s been an enemy of

ours continuously ever since he has been in the Coeur

d'Alene country. He has never been friendly to us, and

we are not employing men of that description,

Mr. GORDAX.—TN'e move to strike that out as not re-

sponsive.

Q. In what way had he opposed you?

A. He appeared as a professional witness against us
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in eveiy casie we ever had in the country with the Bunker

Hill and Sullivan. He was connected with the Bunker

Hill and Sullivan people that were opposed to us all the

lime. He was under Bradley's direct supervision, and

is to-day.

Mr. STOLL.—We move to strike out that answ'er as

irrelevant and immaterial, and if offered for the purpose

of impeachment it is improper because the witness

Joseph MacDonald did not have his attention directed

to it, and was not interrogated concerning' it, nor given

either an opportunity to explain or deny it.

Q. MacHonald says, ^h. S'weeny, that he told you he

could not take charge of those mines; that it would take

too much of his time.

A. He never could take charge of them with my con-

sent.

,Q. That he thought a trip to the mine once a week

would be enough ,

A. I never had any such conversaton with him.

Q. He says he went through the mine and mill with

you and (julbertson and outlined the improvements and

"Sweeny said to Culbertson that is settled; have it done

that way."

A. Well, 1 would not dispute that he went through

the mill and the inine, because after we went up there

and had bought it, and before Joe MacDonald had been

settled with for his commission, Joe was around with

us several times. And I don't doubt but what that

conversation might have occurred as to some improve-
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ments, but anything Joe MacDonald said never settled

anything with me, and I did not say so.

Q. Now, MacDonald says he visited that mine from

time to time, in the capacity of advising engineer up to

December, 1899, and that the consideration for his ser-

vices so rendered was to be $12,500, almost all of which

has been paid.

A. I think there was no consideration for any such

purpose. Mr. MacDonald released his bond on the Tig-

er-Poorman property

—

Q, Stock, you mean?

A. Yes, sir, on the stock that he had from Glidden.

I think I agreed to give fourteen thousand dollars or

fifteen thousand dollars, it might be fifteen thousand dol-

lars, I would not be positive, but the settlement was

made in my house, and in some matters connected with

it there was a sixty thousand dollar debt brought in in

the purchase, that we did not know anything about at

the time we ibought the stock we found that out after-

wards, those things that were extra, that they figured

in, which we did not expect. Joe and I settled together,

and I paid him a check for |11,250, in full.

Q. In settlement of everything?

A. In settlement of everything. •

Q. He never was advisory engineer or in any other

capacity?

A. He never was employed in any confidential capac-

ity or in any other capacity, except in connection with

that purchase.
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Q. Now, in speaking of the duties he performed he

says he recommended sending Culbertson to Chicago to

buy a large Reidler pump to handle the water from the

lowest level of the mine.

A. He never had anything to do with that; absolute-

ly no truth in that at all; never had anything to do with

it.

Q. He says he recommended raising the gallows-

frame and changing the ore-bins*

A. Well, I would not dispute that. He might have

spoken of raising the gallows-frame when we were

walking around, when we had first bought it. There

was a general cou^ ersation about matters around there,

and I would not dispute that particular thing, because

I don't remember.

Q. You say he might have made those suggestions?

A. He might have said something about screens, yes.

He was advancing the sale and looking out for his com-

mission and to make his commission as much as pos-

sible, I suppose.

Q. TV'pre yon dealing with him as belonging to the

other side or as belonging to your side of the purchase

of the Tiger-Poorman mine?

A. The only thing he had to do with the purchase

is that he had an option with Mr. Glidden. Mr. Glidden

was unable to sell until MacDonald was got out of the

way. Bo ^lacDoiialdi had tried to dispose of the proper-

ty, as I understood, in Butte, Montana. He went up

there and tii<Ml to see what he could do with it and he
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could not do anything with it, and I agreed with him

that if he would stand out of the road, and we would buy

it that we would give him a reasonable commission;

there was no specific amount stated. After we bought

it, then we had a chat about it, after we bought the

stock from Glidden, and I think that we said fourteen

or fifteen thousand dollars, something like that, and af-

ter that some days after we bought it, this sixty thou-

sand dollar matter of indebtedness against the Tiger-

Poorman mine was brought to our attention, which nat-

urally we did not expect, it was a matter that came up,

one of the incidents of the trade.

Q. And required the advance of that much money?

A. Kequired the advance of f60,000, some of Avhich

we paid. So in the consideration of that I had a chat

with Joe, and told him it was not as good a trade as we

expected it to he and cost a good deal more, etc., and I

thought his commission was pretty steep, and we com-

promised on $11,500, and I made him my check for it

in my library in my house.

Q. Now, he says you came to him and suggested that

the foreman at the mine was no good, and wanted Mac-

Donald to get you a good man, and that he sent Thomas

Jay to you?

A. That is not true. We found out that Mr. Jay had

left the Frisco mine for some reason or other. I believe

in regard to a permit, and we were looking for a foreman,

we had not had a very satisfactory man, and we thought

Jay was satisfactory, so we employed Jay, and had a
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good deal of trouble to get him. Joe MacDonald en-

tered in between us on the authorities there, and we had

a pretty hard job to get that permit for Mr. Jay, alto-

gether through MaeDonald's objections to it, until final-

ly I went and got MacDonald and took him down to Wal-

lace, and in my presence he withdrew his objections and

the permit Avas issued. That is the way Mr. Jay came

to be employed by us. Mr. Jay had left the Frisco and

was not very friendly with Joe MacDonald, so far as we

knew^, and so far as he stated.

Q. Joe MacDonald says that the drilling in that

mine was. done on his suggestion made to you

;

A. That is not true. I went down through the mine

with Mr. Culbertson, along about—well, in August some

time, I have not got the date here, and we were speak-

ing about the operations and what we were going to do

in the mine and I told Culbertson there w^as a good op-

portunity to do some drill work, and that we had drill

men down at Wardner, and when I went down to Ward-

ner I would send the drill men up, and that was all I

had to do with the drilling. I went away to San Fran-

cisco and Seattle and the Hotel Del Monte, etc., and

did not get back until after all the drilling had been

done.

ii. That is, the drilling in controversy in this action.

A. Yes.

Q. Had Joe MacDonald anything to do with suggest-

ing the doing of this work or the manner in which it was

done?
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A. Not a word. Mr. MacDouald never did any drill-

ing work in Coeur d'Alenes, that I ever heard of, and he

was there ten or twelve years. We were the only peo-

ple, and the Bunker Hill people at Wardner, that ever

did any drill work,

Q. So far as you know?

A. Well, I know that they did not; that is, up until

that time.

Q. He says it was done upon his suggestion, and that

he outlined the work of the diamond drill to you in the

early part of August, 1899?

A. Well, there is not am^ truth in that. Mr. Mac-

Donald had plenty of chances to do drill work in the

Frisco, but nobody ever heard of him doing any; had a

very good opportunity to do it there, even up to to-day.

Q. You don't know anything about the cores and the

diamond drill, or about MacDonald seeing them, do you?

A. No; if he ever saw them he got down at night or

some other time. He never had any opportunity to

see them, with my consent.

Q. Did you ever give any instructions that no person

who could speak the English language should be em-

ployed in connection with either the diamond drilling or

the work in that mine?

A. I never gave any instructions about the employ-

ment of anybody of any kind. It was always left to the

foreman and to the managers.

Q. He says that great care was taken that no

one, except Sw^eeny and Culbertson should know what
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the result of the diamond drill work was in that part of

the mine, where it was driven, or whether any ore was

struck

.

A. The fact is that while this diamond drill work was

done I was in San Francisco and Seattle, until after the

drilling was done. I was aAvay all of the time from the

time it started until after it was finished; I was not in

Burke at all during the time the diamond drill work in

controversy in this case was being prosecuted.

Q. He says Culbertson and you told him lo say noth-

ing about the developments or the diamond drill work

which had penetrated the Ella ground, that you wanted

to get that ground from Patsey Clark and his co-owners.

Did you ever have any such conversation with him?

A. No, sir; I was not there to have it.

Q. Well, that does not fix any particular time.

A. Well, I never had any conversation vath him

about it at all.

Q. He says he outlined the direction of the diamond

drill work to you on the map and told you the slope of

the hole at that point would take you into the Ella

ground.

A. Well, that is not true; I never had any conversa-

tion with Joe MacDonald, and he could' not »how a man

inidoFfrroiuid there where those holes could be driven in

order to g{'t into the Ella ground, unless he had a survey

of it, which none of us had; the maps of the Tiger Com-

l)any were not kept up to date.
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Q. Did Yoii ever "o undergrouiid to look at the dia

mond drill works with Joe MacDonald?

A, No, sir.

Q. He was uot with you at any time?

A. Not in connection with any diamond drill work

Q. Was the time you were down there with Joe Mac-

Donald before the diamond drill work commenced?

A. Yes, sir.

Q. You were never underground with Joe MacDon-

ald in that mine after the diamond drill work com-

menced, that is, after you came back from California?

A. No, sir.

Mr. STOLL.—When was the last time?

Mr. HEYBURN.—He saj^s he never was underground

with Joe MacDonald after he came back from Califor-

nia.

Mr. STOLL.—Did he say when he was down?

The WITNESS.—Yes, Joe MacDonald was down un-

derground with us before we had done any work and

right after the purchase.

Q. At the time you were up there about the 12tn of

July? A. The 16th and 17th.

Q. Yes, in July. A. Yes.

Q. But you never were underground with Joe Mac-

Donald since that time in that mine?

A. No, sir.

Q. He says that this crosscut wag driven upon his
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siiogestion to you; that he discussed the matter with

both Oulbertson and you, that is the south crosscut?

A. No truth in that; I don't remember the work at

al] on the crosscuts, but he was not present when they

were run or when they were started.

Q. And did not know where it was being run?

A. He did not know a thing about it until long after

the work had been done, when I came back from Cal-

ifornia.

Q. I am speaking of the crosscut that was run aftei

you came back from California-.

A. Well, I say I never knew where it was run in the

ground; I know where it was; I knew there was a

crosscut, but I didn't know whether it was in one piece

of ground or the other, and never did know; there were

no surveys made.

Q. He says that on October 13th—that is the date

of the deal with Clark—both you and Culbertson were

aware that the ore had been struck in that crosscut, and

that Mr. MacDonald had a conversation with you and

Culbertson in regard to it about that time, and that you

knew that the ore in the crosscut was in the Ella ground.

Is that true or any part of it?

A. Does he say where he had the conversation?

Q. The conversations he undertakes to relate. I will

come to by and by.

A. I never had any conversation with him about it

at all.

(>. He savs vou and Culbertson told him at that time
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that you were sjoino- to buy the Ella from Patsy Clark

and his co-owners?

A. There is no truth in that.

Q. You don't know anything about the givina: of the

check to Clark? A. No, sir.

Q. Mr. Clark testifies that he had a conversation with

you after you purchased these Ella and Missing Link

claims, in which you told him you had an ore body 900

feet high, 600 feet wide, and which appeared on vari-

ous levels, from the 1,200 up. And that this was three

or four months after you bought it. Did you have any

such conversation with him, and did you tell him those

things?

A. I told Mr. Clark on the car once, going down to

his house.

Q. What did you tell him?

A. I told him we had found some ore out on these

levels, but no 900 by 600 feet, or any other specified size.

I told him we had opened up some very good ore out

there.

Q. Did you go into details as to the size of it?

A. Xo, sir.

Q. Did you tell him on what levels it was?

A. No, sir; I wish to gracious we had that body of ore

there, though. 900 by 600. or any other size.

Q. Did you tell him of the ore body being in the Ella

or Missing Link, or O'Neil or any other particular claim?

A. I don't thinki I did tell him any particular claim.
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I don't think there was any mention of the ground ex-

cept it was out there.

Q. Out where?

A. Out east from the Poorman, out in that direction.

Q. Did 3'ou really know yourself just wiiere it was

with reference to those lines?

A. Three or four months afterwards, probably I

knew.

Q. But at the time you talked to Clark?

A. Well, I don't remember the exact time I talked to

Clark. It might have been several months afterwards.

I know it was quite a while after. I might have known

something of where it was by that time. It was a good

many months after, I think.

Q. He says when you told him this it aroused his

curiosity as to whether it might go into the Poorman ex-

tension, and he asked you about it and you said it made

a turn and went around through the O'Neil ground?

A. Mr, Clark never mentioned Poorman extension to

me. If he had, I would have probably found out what

this suit was about here, but I am inclined to think this

was about the Poorman extension instead of this small

fraction.

Q. What do you mean by that, Mr. Sweeny?

A. I think they would like to sell the Poorman ex-

tension.

Q. Who? A. Mr. Clark.



The Buffalo Hump Mining Company ct al. 865

(Testimouy of Charles (Sweeny.)

Mr. STOLL.—We object to that as being a voluntary

statement and not responsive to any question. And is

irrelevant and immaterial, and I move to strike it out.

Q. Mr. Sweeny, how often were you in the Ella and

Missingi Link claims underground or in any way from

July, 1899, up to the time you closed the purchase and

the deeds were delivered on the 20th of October, of that

year?

A. I was in Burke—I have got the exact time T think

in my pocket.

Q. Just give us your movements from July, on iv.

October, if you can?

A. Yes, sir, I will give it to you. On the 16th day

of July, I went to Burke. I came back to Spokane on

the 17th. On the 16th I went down through the mine.

Q. That is after you closed the deal for the Tiger-

Poorman, wasn't it?

A. The 16th day of July, 1899. That was right after

we bought the Tiger. I went right up the next day af-

ter we bought Glidden's stock. Culbertson, Mrs.

Sweeny and I went up and met Presley and Miller at

Warner, and took them with us. We left Spokane on

the 17th, and I was there one da v. I was in Spokane on

the 18th and IMh of July. On the 20th I left for Seattle.

On the 22d and 28d and the 24th I was in Seattle, and

en route to San Francisco; went down by steamer and

arrived there on the 26th.

Q. Arrived in San Francisco?

A. On the 26th day of July. On the 27th, 28th and
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2&tli, I was in San Francisco and left on the 20th for

Del Monte. Was en route to Del Monte and around in

that lower country and at Del Monte up until the 4th

day of AugTist, the 4th and 5th of August, I Avent to

San Francisco. On the fjth, 7th, 8th, 9^h, 10th and

11th of August, I was in San Francisco. On the 12th of

August, I was en route from San Francisco to Spokane

and arrived here on the 14th. I left on the night of

the 11th and got here on the 15th. On the 16th I was

in Spokane. On the 17th I went up to the Coeur d'-

Alenes and en route. I was in the Ooeur d'Alenes on the

18th, 19th and 20th.

Q. Whereabouts in the Coeur d'Alenes?

A. Well, it don't say exactly, but nj} there at the

mines, probably at Wardner and Burke both. On the

20th, 21st and 22d of August. On the 23d of August, ]

came down to Spokane. On the 24th I went back !(•

Burke and Wardner. I came down to meet some men

from New York who went up wHh me. On the 24th I

went from Spokane to Burke. On the 25th and 26th at

Wardner, on the 27th back to Spokane, on the 28th in

Spokane, on the 29th in Spokane, and on the 30th I left

for Buffalo Hump and was in Buffalo Hump and in

Grangeville from the 31st of August until the 30th day

of September, 30 odd days. I arrived back in Spokane

on the 1st day of October. I was in Spokane on the 2d.

3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, 13th,

14th, 15th, up to the balance of the month in Spokane.

Q. Mr. Clark says he knew nothing of any parallel
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vein having been found in the winze or in the drift. State

if there was any parallel vein?

A. What winze is that?

Q. Well, in the claim or in the drift. He says he

knew nothing whatever of any parallel vein having been

found in the claim or in any drift that was being run.

A. I don't knoAV anything about that; I don't know

what he knew.

Q. Was there any parallel vein ever found?

A. No, sir, there was no parallel vein found.

Q. What was found?

A. There was found the same ore that he had in the

800, the same vein. Those found on the lower level,

that was all.

Q. Mr. Clark testified that you told him that you had

the ore on nine different levels, and had mined down

to the 1800 foot level; what have you to say about that?

A. Does Mr. Clark say so?

Q. Yes.

A. Mr. Clark knew we did not have any 1800 foot

level. I never had any conversation about any 1800

foot level.

Q. What is the lowest level?

A. The lowest level now is the 1700.

Q. It does not reach this ground, does it?
,

A. No, sir, at the time I spoke to Mr. Clark the 1600

wa.s the lowest we had.
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Mr. WOODS.—Mr. Heyburn, there is a mistake there,

a misquotation. It is the 800. It is corrected in an-

other place.

Mr. HEYBUEN.—I am talking it seriatim. It is all

right if the record shows Mr. Clark meant the 800.

Q. He says that he wanted a lease on that Ella and

Missing Link ground from you. A. From me?

Q. Yes, or from anybody. Did he ever talk to you

about getting a lease?

A. Never spoke of a lease at all.

Q. From anybody?

A. Not from me. I don't know what he did to any-

body else.

Q. He never spoke to you about getting a lease from

any other person?

A. No, sir. Nobody could do anything with that un-

der a lease. Joe knew he could not do anything with

it. As I understand he says he would open the Poor-

man shaft. The whole thing was caved down there for

three or four hundred feet, and he could not have got

in there to save his neck.

Q. Well, the Poorman shaft is only down about a

thousand feet, is it?

A. That is all, nine hundred or a thousand.

Q. He says that sometime in the month of July, 1899,

he talked with you regarding putting in these diamond

drill holes, and that you seemed to be in doubt as to

whether there was anything in that drift; that he told

you he would get a lease from Clark and his co-owners,
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that you would lease to him the old shaft of the Poor-

man to hoist out the rock, whereupon you said to let it

rest a while and you would think about it.

A. I didn't have any such conversation. He never

mentioned anything about any lease. You could not

give it to Joe or anybody else.

Q. Did you have any such conversation as this?

A. Never had any such conversation with him. The

only way it could have been worked was out through

the Tiger-Poorman shaft.

Q. He says about thirty days after this conversation,

which would be in August, you told him not to go near

Patsy Clark, that you wanted the ground yourself.

A. When does he locate the other conversation?

Q. In July, so this one would be in August.

A. Well, in August, most of the time I was away.

Q. He says you told him you wanted this property

yourself and for him not to go near Patsy Clark.

A. Never had any conversation at the time with him.

Q. He says you said you would give him stock at

bottom prices so that he could make more money out of

it than by leasing it. This conversation was had after

the drill hole was in and after MacDonald had told you

it had struck ore, and of the ore that had been taken

out of the core? A. Nothing in that.

Q. You mean to say it is not true?

A. Not a word of truth in it.

Q. Did you have any talk about giving him stock at

bottom prices?
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A. Might have done it when his commission was com-

ing to him.

Q. In lieu of the commission?

A. Might have offered him some stock for the com-

mission, 3^es, but that was when the first purchase was

made.

Q. You would rather have given him stock than

money? A. A little bit rather, yes.

Q. He says he had a conversation with you and Cul-

bertson in the early part of October with reference to

the purchase of the Ella ground, and that you told him

you were going to buy the ground and get it cheap, and

to be careful that nothing got out about the find in the

diamond drill holes, and the stringer in the crosscut.

Was there any such conversatio>n?

A. Why, no. If I had had any such convers^ation

with anybody, Joe MacDonald would be the last man on

earth.

Q. Joe did not suspect you felt that way towards

him, evidently?

A. Yes, Joe knew. Joe had been a professional wit-

ness against us, and had done some pretty hard work.

He knew exactly how we felt towards him.

Q. He says that you in this conversation particularly

named Patrick Clark and B. C. Kingsbury as persons

from whom this information should be kept, and that

you said if they knew they would hold you up for a big

sum in making the deal, but if they did not know about

the discoveries you could get it for a song?
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A. Well, there is no truth in it at all. Joe was try-

ing to make it as strong as he could there.

Q. It seems like the usual grade of testimony he has

given in this matter? A. Yes.

Mr. STOLL.—We crave permission to enter a mild

protest and objection against these splendid impeaching

statements made by counsel and the witness, all of which

are impertinent and improper and we move to strike

them out.

Q. Mr. MacDouald says that at the time the sale

was made to you or the company of the Ella and Missing

Link he expressed his opinion to you and Culbertson

as to the value of the property, and that he told you that

taking into consideration the strike in the diamond drill

holes and the appearance of the vein in the crosscut,

and if the ground was virgin from there to the surface,

at the cheap rate at which you could mine it, it would

be worth close to a million dollars. Did he have any

such conversation?

A. Xo, sir, there wasn't anything in the ground that

we knew at the time of making the purchase that would

justify making any very large estimate as to its value,

and we did not know whether that diamond drilling at

the time of the purchase was in that ground, or not, and

we had very little ore in it anyhow, and the crosscut was

not very satisfactory. There were two stringers of ore

in it and we did not know exactly where the crosscut

was. We supposed it was in the Poorman ground.

Q. MaeDonald savs here that vou went into the
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ground during the time he was advisory engineer about

three times, covering a period of six months. Did you

go into the ground when he was advisory engineer?

A. He never was advisory engineer. I never knew

he was an engineer until he says so himself. Nobody

ever claimed he was.

Q. Did you notice in his testimony, the school from

which he said he graduated?

A. No, I did not see that.

Q. He says that Clark, meaning the plaintiff, could

not have got into the mine without an order from the

Court, as ^'ou told him to impress upon Mr. Jay the im-

portance of not letting anyone dc>wn except the men go-

ing to work, and no one into the 1200 foot level, and

told him to tell Jay to put men in there who did not

speak the English language?

A. What time does he say this? Does he specify any

time?

Q, No, he doesn't specify any time.

A. Well, there is no truth in that at all. I never told

Jay anything at all.

Q. No, he does not say that. He says you told him

to tell Jay :

A. I never told him to tell Jay anything. I never

liad anything to do with the property at all. If I told

anybody to do anything at all it would be Mr. Culbert-

son. Even if Joe's claim is true that he was advisory

engineer, and even if it was true that he was in my em-

ploy in that capacity, I never would tell him to go and
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tell Jay anything. The man in charge of the property

would be the man who would get the instructions; in

that case, Mr. Culbertson.

Mr. STOLL.—I move to strike that out as not respon-

sive to any question, irrelevant and incompetent.

Q. Did you have any conversart;ion with any person in

which 3^ou told them, or even suggested or talked about

the question of putting men in there who could not speak

the English language?

A. No, sir, I never told anybody anything about em-

ploying anybody in the property except Mr. Culbertson,

and I never told him anything about employing any in-

dividuals except w^hen we discussed the question of fore-

man, and that was Mr. Jay. Mr. Jay was put into the

mine at the suggestion of Mr. Culbertson that he was a

good man and would like to have him, and we had pretty

hard work to get him, too.

Q. You have not given any detailed attention to the

width of these ore bodies or the size of them?

A. No, sir, I have not been in the mine for a year and

a half, I guess. Yes, I was; I went down to see the

pump once after the new pump was running.

Q. He says he wrote you some letters advising you

of what was being done and found in this mine; that he

wrote you three or four letters to San Francisco. Did

you receive letters from Joe MacDonald at any time?

A. Well, see if he did not state the time he wrote

them.
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Q. He does on cross-examination, but not in this par-

ticular place.

A. I never received any letters from Joe MacDonald

at all.

Q. About this matter durino^ the time?

A. No, sir.

Q. He says he turned the option over to you for the

Poorman stock in May. Is that true?

A. No, sir.

Q. Turned in over in July, did he not?

A. Yes, sir. I don't think it was three days after

he told me that he would agree for me to take it off his

hands before I bought it.

Q. It was in June was it not that he turned the op-

tion over to you?

A. I don't know. It was June 15th we bought,

wasn't it, or was it July 15th?

Q. June 15th.

A. Yes, that is the time. It was two or three days

before that.

Q. He says he was at the mine three or four times

with you. Was he?

A. Well, he might have been. I would not say.

Q, He says he told you the result of the assays of

the core taken from the diamond drill; that he thinks

he wrote you first he told you afterwards, but does not

know the date, but it was in August, sometime. Was

that a fact?

A. In August? No, he never wrote me any letters,
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he never told me anything about the diamond drill cores

because I never knew that he knew anything about it.

He never mentioned diamond drill cores to me at any

time. I remember the date of the purchase now was

June 15th, instead of July 15th, and I want to correct

my previous statement in saying July 15th.

Q. MacDonald says here that about forty-six to fifty

feet in the crosscut about October 13th or a few days

prior thereto, there was eight feet of ore, four or five

feet being first-class ore, and he marks that on a map.

Then he says, "Sweeny went down there sometime in

August.'' That is, went to San Francisco sometime in

August; that he got letters from you and wrote to you

there about once a week. Is that true?

A. He never wrote any letters to me, and I never re-

ceived any from him at all. But see if he does not

state that he wrote letters to me at San Francisco in

September? I think I remember of reading it there.

Q. He says you were talking to him about the ore

in a crosscut on October Tth, and asked you to talk no

more about leaving the ground?

A. On October Tth?

Q. Yes, and that this was in Spokane. Did you have

any such conversation?

A. Well, I was in Spokane on October Tth. I had

no such conversation with him.

Q. He says it was in Spokane that you told him you

were going to buy the Ella of Clark and that you were

going to have the piece of property; that it was after
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the ore was struck in the crosscut. You say you did not

tell him any such thing?

A. Never had any conversation with him about the

purchase from Mr. Clark at all, at any time.

Q. He says early in July he had a conversation with

you in regard to putting diamond drill holes in this prop-

erty; that you talked it over in Spokane and Burke, and

on the trains. Is that a fact?

A. No, sir; Joe MacDonald never mentioned diamond

drills to me because I was in the diamond drill busi-

ness long before Joe thought of diamond-drilling up

there.

Q. Did you ever offer to sell him stock at bottom

prices? He says he did not take the offer?

A. I don't know about that. I might have offered

to give him stock instead of commission.

Q. He says he had a conversation with you in the

early part of October, with reference to purchasing the

Ella and you told him that you were going to buy the

ground and told him to be careful, that nothing got out

about the finds in the diamond drill holes or the strike

in the crosscut. This conversation was in the early part

of October. Did you have any such conversation with

him?

A. No, sir. I left Spokane on the 1st day of Septem-

ber—on the 30th day of August, I mean, for the Buffalo

Hump. I was in the Buffalo Hump country the w^hole

month of September. If all of these conversations that

^[acDonald speaks about had occurred, and the great
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importance of this orround had been so firmly impressed

upon me, I would have stayed at home and tried to buy

the ground instead of going to the Buffalo Hump country

for a month or six weeks.

(Objected to as argumentative, not responsive, irrele-

vant and immaterial, and counsel for plaintiffs move to

strike it out.)

Q. He says you told him that if Patsy Clark came up

into the Coeur d'Alenes he would be a curse up there,

that he would employ dynamiters and raise hell. Did

you have any such conversation with him?

A. Never. Never had any conversation with him

about Patsy Clark at all.

In my former testimony taken in the other office I

gave a list of the directors of the two companies from

memory, and it was not correct. I now have the exact

names of the directors in the two corporations.

Q. (Cross.) What is the date of this list?

A. These are the directors in the companies at the

time of the purchase of the property from the Buffalo

Hump Mining Company by the Empire State-Idaho Min-

ing Company. I think they are the same directors yet.

Q. You may read the list.

A. The directors of the Empire State-Idaho Company:

George W. Young, George Cox, Jr., F. J. Killner, H. C.

Strathy, E. J. Barney. Peter B. Bradley, Edwin Pack-

ard. Directors of the Buffalo Hump Mining Company:

A. G. , Thomas O. Callender, Lindley Murray,
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T. Magnus, Edwin Packard, Eobert S. Bradley, E. J.

Barney.

Q. Mr. Sweeny, state whether or not at any time dur-

ing your negotiation or at any time before or after the

negotiations for the purchase of the Ella and Missing

Link Claims you have ever made any effort to suppress

or misstate any facts in regard to the value or develop-

ment of that property to the plaintiffs or any one on their

behalf?

(Objected to as calling for a conclusion, not for a state-

ment of any fact, leading and suggestive.)

A. No, sir.

Q. State whether or not you made at any time any

statement as to the value or condition of that property

that was not true as you knew the facts?

( Same objection as last above.)

A. Not so far as I know.

Q. Is there anything else that you desire to say in

connection with this matter that occurs to you? You

heard the statements made by Jacob Rice as to conver^

sations had with you in regard to this property and what

you had done with it. You were present when he tes-

tified?

A. No, I was not present. All I know about that was

what I saw in the newspaper.

Q. Rice says that he and Mr. Justus were present at

a conversation with you in your office in April, 1900.

That he v.'ent there to clean up a deal on the Big Buffalo

property. That you said you had just bought the Tiger-
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Poorman at Burke, or had bought it sometime previously

for 1250,000, and that you said you would not give the

Tiger-Poorman for the entire Buffalo Hump, that you

had run a crosscut and struck a magnificent body of ore

that was paying dividends of something like |40,000 or

150,000 a month. Did you have any such conversations

with either Rice or Justus, or in their presence?

A. I may have had that conversation as to the pur-

chase of the property for |250,000 and that I would not

give it for the Buffalo Hump country. Probably I might

have said the same thing. I was trading the other fel-

low for some interest they had.

Q. And you said you had run thirty or forty feet to

get this ore body?

A. No, I never mentioned anything about the ore

bodies, or any of the details about it. I did not know

very much about the details of the property at that

time, in April, 19O0. I had not been there for quite a

while and did not pay any attention to the development.

Spokane, January 31st, 1902, 10 o'clock A. M.

The parties met pursuant to adjournment. Where-

upon the following proceedings were had, to wit:

CHARLES SWEENY, being called to the stand, his

direct examination was concluded:

(By Mr. HEYBURN.)

Q. Mr. Sweeny, you may state what you paid Mr.

Culbertson for the one-fifth interest in the Ella and Miss-
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ing Link claims, and the circumstances of the transac-

tion?

A. Well, you mean my actually giving him the

money?

Q. Yes, the price paid.

A. The price paid was one thousand dollars. i

Q. Well, state now.

A. I did not pay it to him; it was paid in the office.

Q. Who made the bargain? A. I did.

Q. When and where?

A. Made it at Burke. I asked Mr. Culbertson what

he would take for his interest in that fraction, and he

stated that he would not put any price on his interest

in the fraction until after Mr. Clark and his associates

had agreed to take a price, and whatever they would

take he would take.

Q. When you did finally purchase it what price did

you pay him for it?

A. The same price as I paid the other.

Q. Now, Mr. Sweeny, if there is anything you think

of in reference to this matter that you have not testified

in regard to, just state it.

A. I do not think of anything else now.

Cross-Examination.

(By Mr. STOLL.)

Q. On 3'esterday, Mr. Sweeny, you testified that you

•,vent to Burke on the 24th of August?

A. I guess I was there on the 24th of August. T can

tell you (referring to memorandum).
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Q. You testified jon went from Spokane to Burke

on the 24th of August?

A. Well, I will examine the memorandum and see if

that is right. Spokane to Burke on August 24th; that

is right.

Q. Now, you say also in that connection that you,

on the 20th, 21st, and 22d of August, were either at

Burke or Wardner?

A. The 17th, 18th, and 19th, I was in the Coeur d'Al-

enes, either at Burke or Wardner; and on the 20th I

came down to Spokane.

Q. On the 20th you came to Spokane? A. Yes.

Q. How long were you in Spokane then?

A. I was in Spokane on the 20th, 21st, 22d and 23d.

On the 24th, I went from Spokane to Burke.

Q. You came down on the 20th?

A. Yes, I came down on the 20th.

Q. And got here on the 20th? A. Yes, sir.

Q. And you were here on the evening of the 20th,

the 21st, 22d, 23d, and on the morning of the 24th, you

went back to Burke? A. That is right.

Q. You say that you came down to meet some men

from New York who went back with you to the mine?

A. Yes.

Q. Who were those men?

A. Mr. Packard, and Mr. Callender went up with me

to Burke.

Q. Anybody else?

A. Well, I am not certain. Some of them came in
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just that day as a party, and the others came in a day

or two afterwards, and we all went out to the Buffalo

Hump country.

Q. State all the men that were here from New York

at that time.

A. E. J. Barney, Mr. Packard and Mr. Callender were

here.

Q. They were from among this list of directors that

you gave us yesterday? A. Yes, sir.

Q. Mr. Packard was the president of both companies,

was he not? A. Yes, sir.

Q. And you were at that time the general manager

of both companies? A. Yes.

Q. Where was Mr. Culbertson at the time you went

out to Burke on the 24th? A. He was at Burke.

Q. He was in Burke when you got there?

A. Yes, sir.

Q. Are you sure? A. Yes.

Q. Didn't he go with you from Spokane to Burke?

A. I am pretty sure he did not. I would not swear

to it positively, but I know he was in Burke when we

went up there, and I think he was at Burke when we

got there.

Q. Your best impression is that he was at Burke?

A. Yes.

Q. When you got up there on the 24th, how long did

you stay in Burke? A. We were only there one day.

Q. You got in on the evening of the 24th? You left
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here ou the morning of the 24th and you got there to-

wards the evening of that day naturally.

A. Well, let's see. I came from Spokane to Burke

on the 2-tth. On the 25th, I was at Wardner and the

26th, and on the 27th came to Spokane.

Q. What time did you leave Burke on the 25th?

A. Ten or eleven o'clock in the morning, when the

train comes down there.

Q. On the morning of the 25th? A. Yes.

Q. Mr. Sweeny, on yesterday you testified—and that

I may quote you, I will read from your testimony—as

follows: "Q. Now, Joseph MacDonald testifies that he

made an examination of the Tiger-Poorman mine, and

that he had an option of Mr. Glidden's and Oulbertson's

stock at thirty-five cents a share, and he says that F.

Le^^is Clark and Charles Sweeny spoke to me about tak-

ing care of all of their interests in the Buffalo Hump, at

Burke and Wardner, in case they boug'ht the Tiger-Poor-

man mine. Did you have any such conversation with

Joseph MacDonald? A. Xo such conversation. Q. At

no time? A. No, sir. Joseph MacDonald has always

been antagonistic to us, he has appeared as a witness,

as a professional witness against us in nearly every case

we have had, and under no circumstances would we have

employed him in any such confidential position." Now,

have you any qualification to make of that statement in

any way? A. No, sir.

Q. That is the exact truth, is it?

A. That is the exact truth.



884 PaU-icl- Clark ct al. vs.

(Tesimony of Charles Sweeny.)

Q. On the application for the receivership in this

case, Mr. Sweeny, you made an affidavit that was filed

here, didn't you? A. Yes, sir.

Q. In order that I may be perfectly fair with you

(tendering" the witness a paper)

—

A. Go ahead and read it.

Q. No, I have a copy, and I will hand this to you

so that you may follow. Is that your sis^nature?

A. Yes, sir, I guess so.

Q. You swore to that? A. Yes, sir.

Q. I will ask you if in that affidavit you stated, speak-

ing of Joseph MacDonald, "that the said MacDonald dur-

ing the year 1899, sought to enter the employment of the

companies represented by this affiant, and this affiant

did consider the propriety of making an arrangement

with the said MacDonald for entering the employment

of said companies, but because of certain statements

made by the said MacDonald which came to the knowl-

edge of this affiant, this affiant concluded that said

MacDonald was not reliable in business transactions and

could not be believed either in the ordinary course of

business or under oath, and therefore broke off all nego-

tiations with the said MacDonald looking towards his

employment by any of the companies represented by

this affiant." Did you make that statement in that affi-

davit?

A. Yes, sir, I will just explain it, too. Joe MacDon-

ald proposed to us, to me, that he would like to get that

employment from me. I told him I would think about
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it. I knew that Joe MacDonald had been a witness

against us in a good many cases down at Wardner, and

what I saw about him is exactly as it is stated there.

Q. This then is the truth?

A. That is exactly what is the matter. And I just

considered it adversely all the time.

Q. Then when you stated in your afiftdavit that you

were considering the advisability of employing him that

did not state the truth?

A. No, I did not state the advisability of employing

him. I was taking his proposition under consideration.

Q. What cases was he a witness in against you?

A. He was a witness against us in the Kirby vs. The

Shoshone.

Q. When was that tried?

A. I don't know the exact dates; it was three or four

years ago. I can give you the exact date in the office.

Mr. HEYBURN.—About 1897 or 1898.

Q. Was Joe MacDonald a witness in that case against

you?

A. Yes, sir, for the Bunker Hill & Sullivan, and also

a witness against us in the King case.

Q. When was that tried?

A. That v\'as tried—what time was it?

Mr. HEYBUKX.—Two or three years ago.

Q. Two years ago before this transaction?

A. Well, it was about that time. I knew he was in

the case. But I am not certain whether the case was
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tried in the court right after this or right before this

suit, but the other case was tried before that time.

Q. At the time you were considering the proposition

of entering the employment of your companies, you

knew he was a hostile witness against you in the case

that was then pending in the courts of Idaho?

A. I never was considering his proposition, that is

with the intention of employing him. Just taking his

proposition under advisement.

Q. Witli a view of misleading him. Was that the

purpose?

A. Well, there were pretty hard times in the Coeur

d''Alenes at that time.

C^ I didn't ask you that.

A. Well, I am going to tell you. There were pretty

liard times in the Coeur d'Alenes at that time. There

was a big strike on hand. We had the Tiger-Poorman

property; it was in disrepute, with the authorities all

through the Coeur d'Alene District. Supposed to have

been the hot-bed of all the trouble. So claimed any-

how; I don't say whether it was true or not. Joe Mac-

Uouald was with the Bunker Hill & Sullivan people.

They were the people that were more in danger than

anybody else in that strike. And Joe MacDonald and

tlie Bunker Hill had a great deal to do with controlling

tlie authorities and unions in the Coeur d'Alene District,

and we were very anxious to be let alone with that prop-

erty for fear it would fill up with water; so we just took

Mr. Joe's proposition under consideration and let him
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figure it out to suit himself, knowing what we would do

wheu we got ready.

Q. For the purpose of conciliating him?

A. That is it.

Q. Then why did you say in your sworn aflBdavit here

•'that the said MacDonald during the year 1899, sought

to enter the employment of the companies represented

by this affiant and this affiant did consider the propriety

of making an arrangement with the said MacDonald

for entering the employment of the said companies, but

because of certain statements made by the said Mac-

Donald which came to the knowledge of this affiant,

this affiant concluded that the said MacDonald was un-

reliable in business transactions."

A. Well, everybody knew that, and I too; yes, sir,

the whole country.

Q. Is that part of this affidavit true, that you did con-

sider it and that you turned it down?

A. Just exactly, because I took it into consideration

in the way I stated. I let him make his proposition and

I let him think what he pleased until I got ready to

turn it down.

Q. Then you never did consider it seriously?

A. I never did consider it seriously.

Q. And if such a statement is contained in this affi-

davit it is not correct?

A. That word "advisability" does not cover it. Tt

was not put in as full in that affidavit as it might be.
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Q. Then you did not reject it because of the fact you

learned afterwards he was unreliable?

A. Why certainly, I did not learn it; I knew it all

tlie time.

Q. Then that statement in this affidavit is not correct,

is it?

A. You can twist that statement to suit yourself, Mr.

8toll.

Q. You have stated now two cases in which Joe Mac-

Donald was an adverse witness to you in litigation?

A. Yes, sir.

Mr. HEYBUKN.—And in the Stemwinder case, too?

A. Yes, sir, the Stemwinder case is another one, the

third. In fact in all of the cases we have had w^ith

the Bunker Hill and Sullivan.

Q. When was the Stemwinder case tried?

A. It was under examination and in court for sever-

al years, wasn't it?

Q. I want you to testify

.

A. Well, I am trying to find out the dates.

Q. Can you approximate it?

Mr. HEYBUKX.—I will give you the dates from the

record pretty soon.

Q. Can't you tell from memory, Mr. Sweeny, what

year it was in?

A. The Stemwinder case was tried about 1900, I

think. In the fall or spring term of IQiOO; I am not sure

wbictu



The Buffalo Hump Miiiiuc/ Coiiipaiiij vt al. 889

(Tesiniony of Charles Sweeny.)

Q. What time was the King case tried?

A. It was tried, I think, about the same time, either

one of those terms of court, wasn't it?

Q. And what was the other case lie was a witness

in? A. In the Kirby case.

Q. When was that tried?

A. That was tried about 1897 or 1898.

Q. What other case was he a witness in against you?

A. Well, Joe was always in every case we had up

there. I can't just think of all of them.

Q. Just tell us the cases.

A. Well, there is three of the most important cases.

Q. They were the three most important ones, are

they? A. Yes, sir.

Q. How long have you known MacDonald?

A. I have known Joe MacDonald about eighteen

years.

Q. Known him pretty intimately? A. No,

Q. Known of him pretty well?

A. I knew him, talked to him, shook hands with him;

never was intimate with him.

Q. Knew his reputation?

A. Well, I knew it, yes.

Q. What? A. Yes, sir.

Q. You have known it during all those years, as to

what his reputation was?

A. Well, I knew it as his reputation grew, like every-

body else with the years as they pass. Not all those

vears.
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Q. You knew it just as well in 1899 as you do now,

didn't you?

A. Well, I don't know; I don't think Joe MacDonald

in 1899 would claim to be a consulting engineer for

somebody, and then go out and testify against them.

Q. Well, with that exception? A. Yes, sir.

Q. You knew it just as well?

A. That is just the same as a lawyer going back on

his client. I don't know that he had ever done that be-

fore.

Q. How much acquaintance have you had with him

since 1899?

A. Not very much. Two or three months in the sum-

mer of 1899, and he went away shortly after that.

Q. Now, Mr. Sweeny, there was a case brought in the

United States Circuit Court, of the District of Idaho, in

the Northern Division, in which John F. Forbis and

others were plaintiffs, and the Buffalo Hump Mining

Company, this same defendant here was a defendant,

and you were a defendant, and Lew Clark and other par-

ties?

Mr. HEYBURN.—You were just asking him if you

knew there was a suit brought? Is that the question?

Mr. STOLL.—Well, the question speaks for itself.

A. Well, there was such a suit, yes, sir.

(2. You remember the suit?

A. I remember there was a case of that kind, yes, sir.

Q. Was Mr. Graves your counsel, representing the

Buffalo Hump?
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(Objected to as immaterial.)

Q. Was Mr. Frank H. Graves, Esq., of Spokane, the

counsel for the Buffalo Hump Mining Company, in that

suit?

A. Well, he was employed in the suit, but whether

he was counsel for the Buffalo Hump Mining Company,

or for Clark or for me, I don't know. Mr. Heyburn and

Mr, Graves were both in the suit I think. I might be

mistaken about that; I know Graves was in the suit

and I think Mr. Heyburn was.

Q. He had authority to appear there for the defend-

ants anyway? A. I think so, yes.

Q. Do you know that Joe MacDonald was a witness

in that case? A. No, 1 was not there.

Q. I did not ask you whether you were there or not.

A. Well, I don't know a thing about it.

Q. Now, Mr. Sweeny, upon yesterday you testified

that at the time you made your deal with Mr. Clark for

the four-fifth interest in tlie Ella, you had no interest in

the Ella Mineral Claim? A. Yes, sir.

Q. Either directly or indirectly?

A. Neither directly or indirectly.

Q. You did have an understanding with Frank Cul-

bertson by which you had his interest arranged for prior

to that time, didn't you? Didn't you so testify this

morning?

A. I spoke to ^Ir. Cul'bertson about selling his in-

terest and he said he would not sell it until after ^Ir.
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Clark and his partners sold, and whatever they took

for their interest he would take for his.

Q. When was that arrannjement made?

A. It was after I came 'back from the Hump country,

I think.

Q. When was that?

A. About October 3d or 4th, along there.

Q. Where was it?

A. At Burke or Spokane, I am not certain which. I

would not locate the exact place.

Q. Had you ever spoken to Culbertson before about

that?

A. Well, I sipoke aibout it to Culbertson when we first

bought that prox>erty about buying up that whole ter-

ritory east and west.

Q. Did you mention the Ella, particularly?

A. Mentioned no particular piece of ground, but all

of it, the O'Neil ground, the Ella ground, and the Hidden

Treasure on the west end. Just buy right straight

through. That has always been the policy I have pur-

sued whenever I had anything to do with a company,

to get all of the territory I could. And that is the time

I spoke to him first about buying.

Q. You were going to take this, although it looked

so very unfavorable and the times pretty hard?

A. It was not pretty hard with the Buffalo Hump

Mining Company. That company had plenty of money

and was in a position to buy whatever it wanted to.

There was nothing hard there that I know of in the mat-
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ter of buying things. I bought up all the ground that

I could buy and proceeded to buy it at once.

Q. What time did Culbertson go east to Chicago to

buy that machine?

A. About the latter part of June, I think.

Q. About the 20th of June?

A. I would not say the exact date, but somewhere

about there.

Q. When did he come back?

A. Came back about the 15th of July, I think.

Q. During the time that he was east did yon have any

conference with him, either 'by mail or otherwise with

reference to buying the Ella? A. No, sir.

Q. How soon after his return did you see him?

A. I saw him right away; I was there when he came

back

Q. Did you talk to him a'bout it then?

A. I don't think I did. I don't remember having any

special conversation about it.

Q. After your return from Calitornia in August, did

you have a conversation w^ith him again, about buying

the Ella? A. About buying the Ella from him?

Q. Well, from anybody, either from him or any one?

A. I don't believe that I did.

Q. You don't remember that?

A. I don't think I had any conversation T\^th him. T

don't think I had any more conversation with him about

it except once or twice when I first told him T would buy

that srround all throucrh ther*^. £»'^d the next time when
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I saw him what he wanted for his interest, and he would

not put a price until after Mr. Clark and his partner

sold out.

Q. Why did he say he would not put a price on it

until after they did?

A. Well, he said they had the largest interest and

he would let them sell for whatever they wanted to sell

for first, and whatever price they would take he would

take, that I think was very fair.

Q. Mr. ^?weeny. the ore Avas struck in the drill hole

on the 13th of August, was it?

A. Well, I don't know.

Q. How soon after it was struck did you learn that?

A. Well, when I went up—when I came back from

California, I think. Of course I don't know, but from

hearsay, I think it w^as aibout the 4th of August. I was

not there, but I think it was struck about the 4th or

5th of August. I fame back to Spokane and arrived

here about the 4th or 5th of August.

Q. Did you learn of it at that time?

A. I probably learned that a few days after. I went

up to the Coeur d'Alenes and probably heard of it then.

Q. Is that your recollection now?

A. Yes, I guess I heard about it as soon as I went

up there.

Q. At any rate you heard of it practically the first

time you went up to the mine? A. Yes, sir.

Q. Now, Mr. Sweeny, in your affidavit you made in

this case, to which I will call your attention again, you
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used this lanojuajie: "This affiant says there was never

but one diamond drill hole bored intt) the Ella and Miss-

insj Link claims by either of the defendants, or by this

affiant, or by their direction, and that the said hole did

not start within the Ella ground; and only went a short

distance in from the easterly side of the Ella and Miss-

ing Link ground, and that there was found in said drill

hole only a small ledge of concentrating ore, the value

of which could not be ascertained with any degree of

certainty, and was not obtained by this affiant until

months afterwards."

A. That is true.

Q. Then can you tell us now, with any greater degree

of certainty than a moment ago as to when you learned

of the srtrike?

A. When I went to the Coeur d'Alenes about the

14th of August; but we didn't know where the streak

was and we did not know that it was very much out of

strike. I did not put very much value to the strike,

as evidenced by the fact that instead of coming down

and trying to buy it of anybody I went off and left it

thirty or forty days.

Q. I don't care about that. Do you remember where

it was and who it was that advised you of the finding of

the ore in the drill hole? A. Mr. Culbertson.

Q. Where? A. At Burke.

Q. What, if anything, did you say to him at that

time about doing development work in that direction?

A. Whv, I told him we would run drifts and see how
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big it was or what it was and whether it amounted to

anything or not.

Q. Did you tell him they ought to do work out in

that direction at that time?

A. I would not ibe surprised if I did.

Q. What did he say in reply to it, if you remember?

A. I told you that they were doing development.

Q. Out in that direction?

A. No, they were not doing any development except

with the drills.

Q. Did he tell you that?

A. I went down and saw it myself. He didn't need

to tell me.

Q. But did he tell you?

A. I don't know that he did, and I am not certain

that he did not. I cannot tell what general conversa-

tion there was.

Q. As a matter of fact they were not doing any work

in that particular direction?

A. They had gone away beyond that and put in their

drill hole and they were drilling about that time or

shortly after, and they drilled north and south both.

Q. Do you know whether or not the crosscut had been

started at the time Culbertson advised you?

A. Oh, yes, the crosscut was started long before that

while I was away.

Q. Now, Mr. Sweeny, did Mr. Clark give you to un-

derstand when you approached him to purchase this
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Ella claim, that he knew about the development up there

of these strikes? A. No, sir.

Q. You made a statement in your affidavit here,

which I will call your attention to aoain: "That at the

time of the purchase of the said Ella and Missinp; Link

lode claims the said Clark ^ave this affiant to understand

that he was fully acquainted with the said minino^ claims

and the development thereon or never asked this affiant

as to such development or expressed any desire to ob-

tain any further information or make any examination

of said mining claims."

A. Well, if that is true he never asked anything

about it, and I never told him anything- about it. He

knew more about the claims, as a matter of fact, than

I did. He knew of the ore there was in there on the

800; that was the same ore.

Q. It wais down to the 800?

A. Yes, sir, he knew more about them than I did and

that was the same identical ore, only it was narrower on

the 800, and widened as it went down.

Q. Did he know anything about the strike in the

drill hole?

A. I don't think he did; he did not from me.

Q. Did he know about the crosscut being run there?

A. I don't think he did. I know he did not from

me. I won't say what he knew, but he didn't know it

from me.

Q. Did he know that you had been prospecting his

ground at depth?
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A. Well. T did not know mypelf that I had.

Q. Yon did not tell him that you had?

A. No. and T did not know it.

O. Bid you try to find out?

A. Not until after the drifts were run; then we found

out.

Q. Not until after you purchased it?

A. Oh. yes, quite a while afterwards, three or four

months, I guess.

Q. Before you purchased it? A. After.

Q. But did you try to find out before you purchased

it? A. Why, no.

Q. You didn't care anything about where you were

trespassing?

A. Well, we were buying all the ground, and it didn't

make any difference particularly where it was.

Q. You intended to buy this anyway and concluded

you would prospect it first?

A. No, sir, we did not prospect it, and didn't know

we were prospecting it ; we thought we were prospecting

on our own ground.

Q. Did you attempt to ascertain?

A. No, we didn't have any surveys made.

Q. How many surveyors did you have in your employ

at that time?

A. At that time I don't think we had any surveyors.

Q. Didn't you have Mr. Miller?

A. Yes, but he was managing the Empire State Mine

at Wardner.
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Q. Didn't you have Boothe?

A. I don't know that Boothe was in our employ at

the time, or not,

Q. Refresh your memory .

A. Well, I know he has been.

Q. Did you have engineers in your employ at that

time? '

'

A. I had Mr. Miller, but Mr. Miller was not doinj?

mu^h engineering. He was running the Wardner prop-

erty.

Q. Did you keep the progress map there?

A. At Burke?

Q. Yes? A. No, not until afterwards.

Q. And when you purchased from Mr. Clark, he made

no inquiry of you of any kind, name or nature as to

what you had in your lower workings in the Poorman?

A. I don't think Mr. Clark ever paid any attention to

what we had.

Q. I didn^t ask you that?

A. He never asked me a word about it and ] never

told him. The whole transaction did not occupy over

fifteen minutes, the purchase of the property.

Q. What was the capitalization of the Buffalo Hump

Company at that time? A. Two and a half millions.

Q. How much of the stock did you own?

A. About a tenth.

Q. How much did Lew Clark own?

A. About a tenth.

Q. You were the general manager at that time?
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A. Yes, sir,

Q. One of the promoters of the company?

A. Yes, sir.

Q. What was the stock worth at that time?

A. About flO.

Q. That was pretty publicly known?

A. What?

Q. The value of the stock. A. Yes.

Q. And in the face of that Mr. Clark put a price of

f4,000 upon this property and never made even an in-

quiry of you as to what you had at depth?

A. The Poorman-Tiger didn't have anything to do

with it.

Q. Answer the question.

Mr. HEYBURN.—Make your own answers, Mr.

Sweeny.

A. The Poorman-Tiger had nothing to do with this

proposition.

Q. (The question was read.)

A. Never made any inquiry about the Poorman. The

company owned the Poorman-Tiger properties, and

owned lots of properties in the Buffalo Hump Country.

Q. And Mr. Clark

—

A. Hold on a minute.

Q. But you are not answering the question.

A. Yes, sir, I am answering the question. I am go-

ing to explain it. That is where the value of the stock

came. It was on the Poorman-Tiger properties. It had

a shoot of ore of a thousand feet long, somewhere be-

tween 000 and 100 feet, and on the prospective values
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of the Buffalo Hump properties that was the value of

the stock. The stock was not based on this little frac-

tion.

Q. Did Mr. Clark ask you what depth you had on the

Tiger-Poorman mine?

A. He never asked me a word about the mine in any

way. Mr. Clark thought he knew more about the mine

than I did, and I believe he did.

Q. How do you know he thought that?

A. Because he operated it six or seven years and I

never had operated it.

Q. You base your belief on that. Xow, Mr. Sweeny,

I would like to have you give me a direct answer to this

question if you can do so. Do you think you had a right,

and that it was quite fair dealing for you to prospect

that depth in adjoining ground to that which you owned,

and then attempt to purchase either that or the adjoin-

ing ground to that without advising the parties from

whom you were purchasing as to what you had done

—

Mr. HEYBUKN.—1 object to that as immaterial.

Q. (The question was read.)

A. Had a right to purchase it? Well, I didn't think

there would be anything very wrong in that, no.

Q. You didn't think, what?

A. I didn't think there would be anything very wrong

about that if I operated in my own territory, and from

operations in my owni territory got an idea as to what

other things were worth, I certainly would not go on

telling the vrhole United States about it so that they
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could come around and place all kinds of values on it,

if I wanted to buy it. It would not be business.

Q. Would you feel that you should tell the owners, to

say nothing- about the United States generally?

A. Why, I was supposed to be the owner of the ter-

ritory in which the work was done.

Q. But I am talking about the territory you were

intending to purchase. Do you think it would be en-

tirely fair that you should suppress from them all

knowledge of what you were doing there?

A. Suppressing from them all knowledge of what I

was doing where?

Q. In that territory, in that ground *

A. What ground are you referring to?

Q. Any ground that you intended to purchase .

A. I was not doing anything in any gTOund that I

really knew where I was doing it, except the O'Neil

ground and the Poorman.

Q. You could know? A. How could I know?

Q. Tlie fact that you did not know was your own

fault therefore.

A. I should think the fact that these other fellows

did not know was their own fault, too. If they had

come around anfl asked any question about it they

probably could have found out all about it.

Q. You Ivuew you owned an interest in the O'Neil

claim? A. I knew I owned it, yes.

Q. And yon knew Patrick Clark knew that also?

A. Why, certainly.
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Q. The fact is Mr. Clark purchased that interest in

the O'Xeil while he was manager of the old Poorman

company, for the company, didn't he? A. Yes.

Q. Xow, did you know you were working in the O'Neil

ground?

A. That is where we supposed we were working.

And we started as it proved afterwards, in the O'Xeil

gTound.

Q. You must necessarily have known you had gone

through the Ella? A. No, s.ir.

Q. In order to get to the O'Neil?

A. Oh, we passed through it in the drift, certainly.

Q. And you were using that drift for the purpose of

prospecting to the south?

A. We were using privileges that were open to go

through there.

Q. You were using this drift through the Ella?

A. It is evident from all the evidence that the Poor-

man-Tiger drove these drifts, and we owned the com-

pany, and we were entitled to go through unless some-

body oibjected.

Q. And nobody did object? A. No, sir.

Q. Did you make any attempt at an^' time to ascer-

tain where the lines of the O'Neil claim were?

A. No, sir.

Q. No attempt? A. No.

Q. You simply prospected out in that direction, feel-

ing sure that you owned the O'Neil and had a right to

do as you pleased out there?
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A. Why, yes, we had an interest in it and had a

right to do as we pleased.

Q. Did you make any attempt to locate the lines of

the Poorman claim on the east? A. No, sir.

Q. Never attempted that?

A. No, Mr. Culbertson attended to that and I did not

pay any attention to it.

Q. He was your superintendent?

A. He approximately went to work where the sup-

posed lines were.

Q. He had authority to act for the company?

A. Uudoubtedly.

Q. The Poorman is a patented and surveyed claim, is

it not? A. Yes, sir.

Q. The Ella is a patented claim? A. Yes, sir.

Q. The O'Neil is patented? A. Yes, sir.

Q. Those lines were all established by United States

mineral inonuments so that they could be determined

with absolute accuracy? A. On the surface, yes.

Q. They can be at depth too, can't they?

A. Why, certainly, by surveys.

Q. Do 3'ou know where Mr. Culbertson was on the

13th of October, the day you saw Mr. Clark with refer-

ence to the purchase of the Ella? A. No, I do not.

Q. Was he in Spokane? A. Well, I don't know.

Q. What is your impression?

A. I did not see him.

Q. What is your recollection?

A. 1 (lid not see him. He mig^ht have been in Spo-
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kane without mv seeing him, and he mi(»ht have been

at Burke. I don't know where he was.

Q. You kept in pretty close touch with him?

A. When he came into the office.

Q. If he came into town he usually reported to you

immediately, didn't he?

A. Oh, no, he did not. He had lots of business in

town besides ours. He might have been over at the

bank.

Q. But what time of day was it on the 13th when

you met Mr. Clark in front of the Exchange National

Bank?

A. Oh, I did not say I met him on the 13th in front

of the Exchange National Bank at all.

Q. What day did you meet him there?

A, Somewheres from the 3d or 4th or 5th or 6th,

around there, several days before the sale was made.

Q. What time of day was it you met him there?

A. Going home in the evening.

Q. Waiting for a car, was he?

A. We both generally went to that corner and got

on the Pacific avenue car.

Q. This was a very small matter to you, wasn't it,

Mr. Sweeny, just a mere trifle; you didn't pay much

attention to it?

A. Well, 1 really did not, to tell you the truth.

Q. A little matter of three or four thousand dollars?

A. I didn't pay very much attention to it. no.
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Q. What did you say to Mr. Clark when you met

him there?

A. I told him we would buy what properties he had

up there; we were thinking of buying all the properties

through there. He had some interests up there and if

he would let us know what he wanted for them we

would buy them. He said he would see about it, and

that is all there was about that.

Q. How long have you known Mr. Patsy Clark?

A. Oh, about eighteen years.

Q. He is a mining man? A. Yes, sir.

Q. Experienced? A. Yes, sir.

Q. The fact is, he was the original promoter of the

old Poorman mine? A. I think so.

Q. Of which your group at Burke is one? A. Yes.

Q. He worked that mine as general manager dowD

to about ten hundred?

A. Yes, sir, I think so; I am not certain; down there

somewhere.

Q. That old mine paid a great many dividends, didn't

it? A. I think it paid about |300,000.

Q, You applied to Mr. Clark for the claim. Mr.

Clark knew that you were the general manager, of the

company that owned the Poorman, didn't he?

A. Yes.

Q. He knew you were doing extensive work there,

didn't he?

A. Well, he knew we were doing all the work we

could considering the labor conditions; I suppose he did.
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Q. He knew a new company with new capital and

new blood had taken hold of the old property and was

pushino- it forward pretty fast?
'

A. Doing- the best they could under the conditions.

Q. Under the energetic manaoement of yourself and

Mr. Culfbertsonr

A. If I had my hat on I would take it off to you.

Q. When you approached him and said to him, "If

you put a price on your interest in the Ella, in the

Sheridan—

"

A. No, I never mentioned the Sheridan.

Q. In the Ella then?

Q. That is what I referred to.

Q. And that was all that Avas said?

A. I told him if the price was right we would buy

it, yes.

Q. That is all that was said, was it?

A. That was about all I remember having said about

it.

Q. How long were you talking there?

A. Oh, it wasn't over two minutes.

Q. Just a few minutes? A. Yes.

Q. The matter was not of sufficient consequence to

spend any time over. Mr. Clark under those circum-

stances^

—

Mr. HEYBURN.—Hold on, let him answer the ques-

tion.

A. Neither Mr. Clark or I was spending much time

about it.
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Q. He did not ask you how deep you were in the

Poorman adjoining the Ella?

A. Why, he knew as much as to how deep it was as

I did, and more. No, he never asked me anything about

it.

Q. How do you know that he knew the depth of the

Poorman workings?

A. Everybody knew it; it was public property.

Every man in the Coeur d'Alene country, or in this

country.

Q. Did you publish it in the newspapers?

A. Well, it was published in the newspaper about

that time that we were doing diamond drill work up

there.

Q. Then that was public?

A. I believe so, yes.

Q. And still Mr. Clark, with all this publicity that

was given to the whole proposition, never even asked you

whether you had found anything at depth in your low-

est workings on the Poorman?

A. It would not have made any special value to that

property

—

Q. Just answer the question.

A. I will answer it in my way, if you please. It

would not have made any special difference to that

property what was found down there. That property

was absolutely of no value to anybody but the people

who owned the Tiger-Poorman ground, on Mr. Clark's

own evidence. It would cost |330,000 to get down there
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to get out a pound of ore. Now, I will sell the ground

for pretty nearly fifteen per cent of that money.

Q. Did YOU authorize Mr. Heyburn to make that

same bluff in New York, to sell it for .f50,000?

A. ]Mr. Heyburn never made any bluff in Xew York

that I know of.

Q. Did you authorize him to make that proposition In

New York, to sell it for .f50,000 and did he tell you that

his bluff was called, and that he could not deliver?

A. I never heard anything; of it.

Mr. HEYBUEX.—Oh, tommyrot. Put that in.

A. I never heard anything about that. You can

call the bluff now.

Q. Well, let us go back now to our original question,

and don't wander so far, and if you will answer my ques-

tions without putting in a speech in every instance we

will get along a little better. Let the stenographer read

the original question.

Q. (The last question on the preceding page was

read.)

A. Xever asked me anything about it.

Q. He asked you nothing about having purchased

Mr. Culbertson's interest? A. No, sir.

Q. Not a thing of that kind? A. No, sir.

Q. The next time you saw him he waited until the

13th, didn't he?

A. I can't say at all about that date; I would not say

the exact date. It might have been the 11th, 12th or

13th.
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Q. That day he came to your office?

A. Yes, sir.

Q. How long did he stay there?

A. I don't know how long he waited outside. He was

sitting down there when I came out.

Q. That was in the office of Clark & Sweeny?

A. Yes, sir.

Q. You had a private offiice there, and Mr. F. Lewis

Clark had a private office there also?

A. Yes, it could be made private. Mr. Clark's of-

fice generally connected with the outside office.

Q. Patrick Clark was sitting out in your waiting

room? A. No, he was in Mr. Clark's office.

Q. He was in F. Lewis Clai^k's office?

A. Yes, sir.

Q. And when you appeared upon the scene he spoke

up and says, we have agreed upon a price?

A. No, sir.

Q. What did he say?

A. When I appeared upon the sicene Mr. Clark was

sitting outside in Mr. LeAv Clark's office; and I says,

"Hello, Patsy." He says, "Hello." Then Lew says,

"Well, Clark wants to see 3^ou," and then we all went

into my own office.

i}. Lew Clark was there, too? A. Yes, sir.

i^. Now, tell us who Lew (.'lark is. He was your

partner at that time? A. Yes, sir.

Q. He is the same Lew Clark that was defendant in
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the suit of Kennedy J. Hanley against Sweeny & Clark

in the Skookum case? A. Yes, sir.

Q. The case that went to the Court of Appeals and

was there decided? A. Yes, sir.

Q. The same Lew Clark?

A. Yes, sir. I would like to tell you about that

case. I liaA'e a few remarks to make about that right

now.

Q. Well, answer my question.

A. I will answer it. Yes, I am the same Charles

Sweeny

—

Q. Mentioned in that case?

A. Yes, I am the same Charles Sweeny referred to

in the—

•

il. ^Yhat are you reading from?

A. A memorandum of my own.

Q. Who made it for you?

A. I did; nobody made it for me at all.

i}. We want it to go in evidence.

A. You can have it right here, in my writing.

Q. All right, put it in.

A. Yes, I am the Charles Sweeny referred to in the

decision, and I want to say here, and I would like to

have it go to the Court too, that the charges made in

that case is a wanton lie, and without any foundation,

and that such charges could have been conceived only

by persons who are capable of planning and doing those

things themselves. We bought and paid for that prop-

erty, and only received what we bought, arid have since
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discovered the property has no possible value except as

a ranch.

Q. You want to put that in evidence, do you?

A. You can put it in evidence, if you want to.

Mr. STOLL.—Well, I will put it in evidence. And I

want all this list of companies to go in too.

Mr. HEYBURN.—There is nothing goes in except

what he read. If there is anything else on that paper it

will be taken off.

:Mr. STOLL.—I want the paper to be attached to the

record.

Mr. HEYBURN.—What he read goes in, and nothing

else.

(The paper offered is mai^ked Plaintiff's Exhibit No.

38A.)

Q. Now, Mr. Sweeny, when the door closed upon the

three thus closeted, tell us what occurred? You are

quite sure that Lew Clark was there?

A. Yes, sir; I think so.

Q. Now, tell us what 30U said, and what Lew said?

A. I think Lewis was in there; h^e might have been in

and out. He was there at the time.

Q. All right.

A. Well, all there was to it, I asked Mr. Clark if he

had determined what price he would take for the Ella.

Did not say anything about the Sheridan. He said, yes,

they concluded that they would take |4,0O0. I said

tliat was all right. Then he referred to the Sheridan,
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and he says I have a half interest in the Sheridan uj)

there, and I would like to sell that too. I asked him

what he wanted for it. He said |3,000. I says, "All

right, bring in the deeds and get your money." That is

all there was to it.

Q. Where was Lew Avhen this conversationj occurred?

A. He was in and out of the office. He might have

been in that office at the time, or outside, but he was in

and out there.

Mr. HEYBUKX.—Now. at this point, Judge Truitt, the

Referee, having in his hands the paper from which Mr.

Sweeny read his statement in regard to the Hanley case.

I ask that that paper be curtailed to the statement that

was read, and that nothing that was not read shall be

left on it.

The REFEEEE.—I do not know just what the author-

ity of the examiner is. I do not know how much the

witness read out of the paper.

Mr. HEYBURN.—The record will show that.

Mr. STOLL.—We put the paper in evidence, and the

examiner, and nobody else, has the power to tear off

or destroy any part of it. I will furnish you authorities

on that proposition.

Mr. HEYBURN.—You will have a chance to furnish

them to the Court.

Mr. STOLL.—We earnestly object and protest against

that paper being tampered with in the slightest degree.
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Mr. HEYBURN.—I would not think of asking the

examiner to tear anything off. I care nothing about its

visible presence on the paper. I intend the record shall

show what was evidence on there; if there was a horse

drawn on it, it would go with the paper in evidence, but

it Avould not be a part of the evidence in the case.

Q. Mr. Sweeny, what interest have you in the Empire

State-Idaho Mining «& Development Company? Hom

much stock do you own in it? A. Personally?

Q. I do not care whether personally or otherwise?

A. ^lyself and family own a million dollars' worth

of stock, practically.

Q. What is the capitalization of that company?

A. Five million one hundred thousand dollars.

A. And you own one-fifth of it?

A. Yes. The capitalization is ^6,000,000, and |5,100,-

000 issued.

Q. Do you own a fifth of it? A. About that.

Q. What did you own at the time of this transfer of

the Empire State-Idaho stock? That is, did you own the

same, or more? I mean at the time the Burke properties

were transferred to the Empire State Company.

A. I had about one-tenth of the Buffalo Hump Min-

ing Company, and I had about—well, I will give it to you

exactly in figures presently.

Q. I don't care for that; just approximately.

A. I will give it exactly from the book.

Q. When will you get it for us?
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A. I will s^et it for you this afternoon; or I can p^et it

in fifteen minutes by telephoning;.

Q. All right, telephone for it. Now, Mr. Sweeny, in

the affidavit that you filed in this case which lays before

you, and to which you have heretofore stated you sigfned

your name, and to which you have sw^orn, you used this

lans^uaofe: "The quantity of ores that have been and are

being extracted from said Ella and ^Missing Link claims

can be ascertained by the measurement of the stopes

from which said ores are being taken should it be desir-

able to do." Did you make that statement?

A. Yes, sir.

Q. Is that true?

A. The width of the ore to be estimated by that.

Q. Is that statement true?

A, But the stope might be a little bit wider than the

ore, you know; if the ore is narrow they have got to

take out so much ground anyway to get it.

Q. Is this statement in this affidavit true?

A. It is approximately, of course. All those things

have to be figured out by an engineer, and the condition

of the ore would be a question.

Q. That being the case, how are you going to get

those conditions when the ore has all been taken out?

A. How do you mean, get those conditions?

Q. How are you going to get at it?

A. That would be a question of evidence.

Q. But your evidence, which you have put in here

on your oath, is that the quantity of ores that have been
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extracted from the Ella and Missing Link claims can

be ascertained by the measurement of the slopes?

A. Well, that is what they were doin,<>: at the lime.

If they want a measurement they can have it.

Q. Can that be done in the future?

A. Well, I think so; I don't think the slopes are filled

up. I don't know; I have nol been up there. It is a

small vein; I don't think it is filled, but it might be.

Mr. STOLL.—^Al this time we want to put in evidence,

as a part of the cross-examination of Mr. Sweeny, the

affidavit which. he swore to and which he now identifies

as having been signed and sworn to by him on the 131h

day of September, 1901, and filed in this court on the

13th day of September, 1901, in this case.

Mr, HEYBURN.—That is objected to as incompetent,

immaterial and irrelevant.

Mr. STOLL.—This being a part of the original files we

will ask to withdraw it and: put it in in rebuttal.

Mr. SWEENY.—How long have you known Albert

Allen?

A . I have known Albert Allen since either the sum-

mer of 1883 or 1884; seventeen or eighteen years.

Q. Since the pioneer days of the Coeur d'Alenes?

A. Yes, sir.

Q. He was one of the first lawyers in there, and you

was one of the first merchants and miners in there?

A. Yes, sir.

Q. You have known him ever since?
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A. Yes, sir.

Q. Have been friendly with him during those years?

A. Well, I don't think so. He got the Tyler case

up against us. He has been a lawyer against us for

years.

Q. Have you anything in your pocket that you want

to read about the Tyler case at this time?

A. No, sir.

Q. Or with reference to Mr. Allen's connection with

it?

A. No, sir. You ask me the question, and I will give

you the answer.

Q. Are you on friendly terms with him now?

A. Well, I supposed I was.

Q. Have been for several years?

A. I never had any particular relations with him of

au3^ description, except to say how do you do, when 1

met him. I never had any business with him.

Q. Mr. Allen is a gentleman of good standing in the

cominunity, is he not?

A. I don't know his standing in the community.

(2. You have knowm him ever since 1883, and you

don't know what his standing is?

A. I know I have not employed him in anything, and

I have had a good many of them.

Q. You only employ the gilt-edged?

A. I try to employ thf best 1 can get.

Q. The good are all in your employ, are tihey, Mr.

Sweeny?
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A. No, sir, I tr}^ to employ tlie best I can get.

Q. jMr. Allen migliit be good and not be in your em-

ploy?

A. Yes, sir, but I just told you exactly what I thought

of him.

Q. He is a lawyer that has been practicing at this

bar? A. Yes, sir.

Q. And has been praicticing in Idaho a number of

years? A. Yes, he has been.

Q. Have you learned yet the aimount of stock that you

hold? A, No, I will give it to you in writing.

Q. A-ery well. Now, Mr. Sweeny, on yesterday you

made some changes in the Board of Trustees of the two

different companies as stated before by you.

A. I told you that when I gave it before I gave it to

you from memory, and I wanted to get it stated correctly.

Redirect Examination.

(By Mr. HEYBUEN.)

Q. Mr. Sweeny, Mr. Stoll haiS made you say that the

crosscut drift was started before Ctilbertson told you

about the strike in the drill hole?

A. \\ ell, 1 don't think 1 was there when the crosscut

was started 1 was not there when the drill hole was

started. The information I had about it wasi quite a long

time after—personal information.

Q. Is it not a fact that the crosscut was started weeks

after the drill hole was bored?

A. I don't know anything about that. T was not
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there at the time it was started. I wais away in Cali-

fornia when all that work was done.

Q, I hand the witness a memorandum that comes

from the bookkeeper, (Handing to witness).

A. December 15, 1900, the date of the consolidation of

rhe companies was along about January—December 15,

which was the dividend date prior thereto, I had 18,538

shares of Empire State; that is, myself and family, I had

18,169 shares, personally.

Q. (Cross.) Ten dollars per share?

A. At par value of flO, but it was worth about f30.

My daughter Gertrude has 369 s;hares on December 15,

1900, of Empire State stock. And I had about a tenth of

the stock of the Buffalo Hump Mining Company.

(Witness excused.)

The ^^'ITXElSS.—I desire to make the following cor-

rections in my testimony. On page 4:28, second answer

from the top, wherein I say that Packard and Cullender

went with me to the Buffalo Hump country, I was in

error; it was at another time that they went, and on the

occasion herein referred to it was James Parks and some-

body else who accompanied me to the Hump country.

In my last answer on this page, wihere I stated that I

had one-tenth of the Buffalo Hump stock, I should have

said one-fifth, and at that time I had bought Mr. F. Lewis

Clark's stock.
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EDWARD S. \VIAKD, recalled on the part of defend-

ants, testified as follows:

Direct Examination.

(By Mr. HEYBUEN.)

Q. Mt. Wiard, hare you taken any samples of ore and

made some tests since you testified the last time?

A. Yes, sir.

(^, From where were the samples taken?

A. Two of them were taken in the bottom of the

O'Xeil stope, and two in the bottom of the Ella, and some

of the samples were taken on the twelve hundred foot

level.

Q. Commence with those in the O'Neil stope. You

say they were taken by you? A. Yes, sir.

,Q. State the manner in which they were taken and

over how much ground and then give us the result.

A. The first sample—these were all taken on January

22d, and among the party was Mr. Miller and Mr. Cart-

wright. Sample Xo. 1 was on the 800 foot level ten feet

east from a sample taken which was exhibited in court

about the Stli or (>th of January. I have it marked here

ten feet east from the sample of January 2d, that being

the date we were in the mine before, in the bottom of the

0*Neil stope, thirty inches of ore. The sample represents

a width of tlhirty inches. It is in the solid and on the

hanging wall side. There was a streak of high-grade ore

about eight inches wide. This sample was taken ten feet

west from the east end of the O'Neil stope, and the assays

are 15. .5 ounces of lead, and 6.7 ounces of silver.
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Sample No. 2 from the 80'0 foot level, ten feet west from

the sample of January 2, in the bottom of the (yNeil

stope, representing thirty-six inches of ore. The sample

was taken thirty feet west of the east end of the O'Neil

stope. The assay is 11.1 per cent lead and five ounces of

silver. Those two samples are from the O'Neil, and we

have two from the Ella stope.

Q. Give us those now.

A. iSample No. 3 was ten feet east from the sample

of January 2 in the Ella stope, taken in the solid for-

mation, representing thirty inches of seams, and is a

general sample and assays 9.7 per cent lead and 4.5

ounces of silver.

Siample No. 4 from the Ella stope, ten feet west from

the sample of January 2, and assays 16.3 per cent lead

and 6.6 ounces of silver. That was taken in the solid and

is a general sample.

Those four are from the bottom of the Ella and O'Neil.

Sample No. 6 was taken from the west edge of the twelve

hundred crosscut at the intermediate drift, and is a

sample taken parallel to the twelve crosscut in the inter-

mediate drift for a distance of five feet along the width.

And the assays are 7 per cent lead and 3.8 ounces of

silver.

Sample No. 7 from the east edge of the twelve cross-

cut at the intermediate drift over six feet of width, a

genera] sample from the solid, as is No. 6, and the assays

are 6.1 per cent of lead and Z^ ounces of silver.

Sample No. 25, twelve crosscut at the intermediate
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drift in the center of the track, over a width of about six

feet, six inches wide in the solid, and a general sample

as the other two are, and the assays are 1 per cent of lead

and six-tenths of an ounce of silver. That is all 1 have

any record of.

Oross-Examination.

(By Mr. STOLL.)

Q. Who selected the samples?

A. I took the samples.

Q. Who showed you the place to take them?

A. We pi-oceeded from the one trench to the other

that is marked out on the stopes there.

Q. You did not see the trenches made?

A. No, sir.

Q. Under Avhose direction were you acting?

A. Under Mr. Miller's direction.

Q,. He took you to the place and told you to take a

sample here? A. Yes, sir.

Q. And to take a sample there at the o'ther place?

A. Yes.

Q. Ami you took those samples and made those

assays? A. Yes, sir.

Q. H(nv old are you Mr. Wiard?

A. I am twenty-six years old.

Q. Did 3'ou ever work in a mine? A. No, sir.

Q. What experience have you had in sampling ores?

A. I have had considerable experience at Wardner in

sampling ore bodies there, either to determine their value
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or to determine whether it would pay in some cases to

drive various workings to work those (^re bodies.

Q, How much of an experience ha^e you?

A. I can't say as to that; I liave done that kind of

work.

Q. How many years?

A. During the whole time I have been with the com-

pany, three years.

Q. How long have you been with the company?

A. Three years.

Q,. (Direct) You are a gTaduate of a school of tech-

nology are you not? Yes, sir.

Q. Wlhat do you mean by stating that you have had

experience in sampling ores?

A. I Ihave had experience in sampling ores.

Q. Whait expeiienice have you had in sampling mines?

A. My experience in sampling mines is limited to my

work in sampling mines at Wardner and Burke.

Q. How much experence have you had in those two

places?

A. Three years. I have been with the company since

my graduation.

Q,. Have been engaged in sampling mines all the

time?

A, No, sir, I am an assayer there at the mines, and

occasionally I am sent to sample.

Q. How many times have you had occasion to sample

in the mine? A. I could not say as to that.

Q. A dozen?
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A. Yes, I have sampled more than that.

Q. Two dozen? A. More than that.

Q. Three dozen?

A. Well, it might be more than that. I have been off

and on in the mines, I can't say exactly how often.

Q. About that many?

A. Probably it would be more than that.

Q. How many more?

A. I ha^e probably taken fifty to one hundred samples

in the mines.

Q. By that you mean you have gone into the mine and

taken that many samples and assayed them?

A. I don't mean I have gone in there and simply

picked up a sample and assayed it, but I mean sampled

them for specific purposes to determine the value of ore

bodies and things of that sort.

Q,. Who took the samples on those occasions of which

you have testified?

A. I took them or assisted in taking them.

Q. How big a sample did you take?

A. Probably five to ten pounds.

Q. Where is the remainder of your sample?

A. I had them at Wardner.

Q. How much of the pulp did you use? How much

of the sample did you grind up and assay?

A. About three or four ounces.

Q.. Over how wide a piece of ground did you take the

sample?
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A. Well, I stated iu the evidence in each particular

case.

Q. Well, state now.

A. On the twelve crosscut it was five or six feet, and

up in the upper stopes it represented thirty to thirty-six

inches of ore.

Q. Was it ledge matter or country rock?

A. It Avas in a solid ledge matter.

Q. Now, up in the Clark stopes, didn't you pick those

samples? A. Pick them?

Q. Yes, in the Ella.

A. We took a general sample, an average sample

clear across.

(Witness excused.)

W. GUS. SMITH, recalled on the part of the defend-

ants, testified as follows:

Direct Examination.

(By Mr. HEYBURN.)

Q. Mr. Smith, have you made a map correctly rep-

resenting the size of the openings in the stopes and the

size of the ore iu those openings in the property in con-

troversy in cross-sections? A. Yes.

Q. Will you produce the map?

A. It is rather a long one (producing the map).

Q. You need not show it all. State if that map cor-

rectly shows the size of the stopes and cross-sections, and

state wihere the cross-sections are in relation to the plan

.

Are they as shown by the dotte'd lines?
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A. It does. First we have the plan of the lower

levels from the eight /hundred down that are in the Ella

ground, excepting a small portion in the sixteen.

Q. What is the scale?

A. Ten feet to one inch.

Q. Now, state what else is below there.

A. First we have the cross-section along the line that

is produced through the territory wfhich it is purported

to be a cross-section of. That is on what is known as the

south crosscut, or the crosscut running south on the

twelve hundred level.

Q. Now, what is that section of; down to what point?

A. Down to the fifteen Ihundred foot level, beginning

with the eight hundred foot level, and running down

through the ele^^en hundred No. 3 stope to the eleven hun-

dred foot level, then down through the twelve hundred

foot or the stope from the twelve hundred foot level,

which at that point reaclhes nearly to the eleven hundred

foot level; and it shows the levels below tliere outlined

in their positions as they are cut across; but there is no

connection between them,

Q. That is there are no stopes?

A. There are no stopes at that point. The second sec-

tion is along the dotted line, as indicated crossing the

plan, beginning above the eight hundred foot level, in

what we have termed the Ella stope near the center of

the Ella lode, and s^hows the Ella stope, the eight hun-

dred foot level, the eleven hundred No. .3 stope. I be-

lieve T saiid this was the eleven hundred No, 3 stope, but
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this is the No. 2, the first one. This is the number 3 and

also the last one. But this shows the width of the ore

in each case, and on each of these sections is outlined in

red where it was nctuallv measured at different times by

myself or by the foreman of the mine. On the first sec-

tion Ave beo-an at the eight hundred foot level, or, rather,

began on the nineteenth floor of the No. 2 eight hundred

stope, and from that ran it into the raise on the eight

hundred foot level where measurements are taken.

Q. Wherever the ledge is shown in red it is from

actual measurements of the thickness of the ore?

A. On the cross-sections.

Q. Where it is shown by the dotted line, what does it

indicate?

A. That indicates the width as shown by the testi-

mony of difl'erent parties where they were not actually

measured on the floor.

Q. That is, you got them from the foreman of thy-

mine, did you?

A. Yes, sir, and from the testimony that has been

given heretofore by different persons that had seen the

ore stoped out.

Q. Just as soon as this question aix>se, then they be-

gan to measure at the mine? A. Yes.

Q. And since that time they have kept the measure-

ments? A. Kept measurements.

Q. (Cross.) What is the width of the ore body there,

that red streak? A. At this point?

Q. Yes.
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A. At that point it is thirty-six inches. Ait the next

floor above it is twelve inches. The width and the date

at which they were measured is down on each floor here

on each cross-section.

Q. These flojures represent the width of led^e and the

• late at which they were measured? A. Yes, sir.

Q. And where they are not actually measured, that

is to say, the stopes before the measurements beig^an, the

figures represent the width of the ledge at that floor?

A. There are no figures given where the ledge was not

actually measured, but simply outlined it with a dotted

line. On the floor of the eleven hundred foot level it is

accessible to the roof of the stope immediately under it,

but the width is not given in the figures.

Q. This map is correctly drawn to a scale, is it?

A. To a scale of ten feet to one inch, on a large scale

so as to be able to show the narrow ore bodies as they

actually existed.

Mr. HEYBUK'N.—We offer this map in evidence.

Mr. STOLL.—We oibject to it because it was not made

from actual measurements, at least not all of it. A por-

tion of it is made froim hearsay testimony of other persons

given to this witnes«5, upon which he bases his estimate

and measurements and calculationis ; and therefore it is

incompetent, irrelevant and immaterial.

Q. State if the plan is made from an actual survey by

you? A. It is.

(^ State if th«^ mdth of the stopes is made from

actual measurements iby you? A. It is.
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Q. The only thing- that is not from actual survey are

the clotted lines indicating the width of ore in the stopes

before the period when the measurements commenced.

Is thai it? A. Where they are not colored.

Q. Outside of that the map is all made from actual

measurements? A. Yes, sir.

Mr HEYBURX.—We offer the map in evidf nccv

Q. (By Air. WOODS.) 1 understood those red lines

were from your measuremen'ts, and partly from reports

by the shift-boss and foreman to you?

A. They were; nearly all of those are reports made to

me by the foreman.

Mv. STOLL.—That is what we object to, and we renew

the objection, and for the reasons before stated.

The WITNESS.—Some of them in t/he floors of the

eight hundred foot level and the stopes above the eight

hundred foot level, known as the O'Xeil and Ella stopes,

and on the twelve hundred foot level stope and the eleven

hundred foot level floor in the first section here were all

measured by me.

(Said n,)ap is marked Defendants' Exhibit No. 14.)

(Witness excused.)

OHARLEiS K. CARTWRIGHT, recalled on the part of

defendants, testified as follows:

Direct Examination.

(By Mr. HEYBURN.)

Q. Mr. Cartwrig-ht, you were foreman of the mine?
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A. Yes.

Q. You took notes and observations of the width of

the ore in the stopes, did you? A. Yes, sir.

Q. You have been a foreman during all the time since

the work indicated 'by red on these maps was done, have

you?

A. Nearly all the time. I think it was started just

before I got there.

Q. How far up?

A. I think the work of taking measurements was

probably started before I got there, just shortly before

I started to work.

Q. Did you give Mr. Smith measurements taken fromt

direct observation and measurements by you as to the

width of the ledge? A. Yes, sir.

Q. From which this was put on this map?

A. Yes, sir.

(Witness excused.)

W. GUS SMITH, recalled on part of defendants, testi-

fied as follows:

Direct Examination.

(By :\rT. HEYBURN.)

Q. ^\t. Smitli, is Mr. Oartwright the foreman who

gave you the data from which you put this on the map?

A. Yes, sir, he is.

(Witness excused.)

Whereupon, an adjoiimment was taken until to-mor-

row morning, -lanuary 31, 1902, at 10 o'clock.
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F. LEWIS OLAiRiK, recalled on ibebalf of defendants:

(By Mr. HEYBUKN.)

Q. Mr. Clark do you remember the occasion on which

Mr. Patrick Clark came to your office on the 13th of Oc-

tober, 1899, in connection with the sale of the Ella and

Missing Link claims to the Buffalo Hump Mining Com-

pany? A. Yes, sir.

Q. State the circumstances as you remember them

First, did you hear Mr. Srweeny testify as to the circum-

stances this morning? A. No, sir.

Q. That was before \o<\}l came in? A. Yes.

(). All right. Just state them as you remember them.

A. I remember that Mr. Clark came in, I think^ to the

general offices and talked to me a little to begin with, but

we did not taJk anything in particular, and then we went

into Mr. Sweeny's office, and talked aibout the weather

and one thing and another for a minute, and then Mr^

Sweeny said, "Well, Patsy, what do you want for thaf

Ella ground up there?" And Mr. Clark said, "Well, if it

is worth anything I guess it is worth f4,0{)0.-' We almost

immediately said, "Well, all right; that's all right," and

we closed the trade then and there, and there was no dis-

cussion.

Q. Was aiuything said about the mine or its develop-

ments or the value of it one way or the other?

A. There was no discussion at all about the property.

We talked about the weather, and then this little talk

came in, and tlien we began to talk about the weather

again, oi* some indifferent subject, I don't remember.
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A. Yes.

Q. You took notes and observations of the width of

the ore in the stopes, did you? A. Yes, sir.

Q. You have been a foreman during all the time since

the work indicate'd 'by red on these maps was done, have

you?

A. Nearly all the time. I think it was started just

before I got there.

Q. How far up?

A. I think the work of taking measurements was

probably sd:arted before I got there, just shortly before

T started to work.

Q. Did you give Mr. Smith measurements taken from

direct observation and measurements by you as to the

width of the ledge? A. Yes, sir.

Q. From which this was put on this map?

A. Yes, sir.

(Witness excused.)

W. GU'S SMITH, recalled on part of defendants, testi-

fied as follows:

Direct Examination.

(By :\rr. HEYBURN.)

Q. Mt. Smith, is Mr. Oartwright the foreman who

gave you the data from which you put this on the map?

A. Yes, sir, he is.

(Witness excuse'd.)

Whereupon, an adjoiumment was taken until to-mor-

row morning, January 31, 1902, at 10 o'clock.



The Buffalo Hump Mini)i(/ Conipani/ rt al. y31

F. LEWIS OLARiK, recalled on ibebalf of defendants:

(By Mr. HEYBUiRN.)

Q. Mr. Clark do you remember the occasion on which

Mr. Patrick Clark came to your office on the 18th of Oc-

tober, 1899, in conniection with the sale of the Ella and

Missing- Link claims to the Buffalo Hump Mining Oom-

pany? A. Yes, sir.

Q. State the circumstances as you remember them

First, did you hear Mr. Sweeny testify as to the circum-

stances this morning? A. No, sir.

Q. That was before you came in? A. Yes,

Q. All right. Just state them as you remember them.

A. I remember that Mr. Clark came in, I think^ to the

general offices and talked to me a little to begin with, but

we did not talk anything in particular, and then we went

into Mr. Sweeny's office, and talked about the weather

and one thing and another for a minute, and then Mr.

Sw^eeny said, "Well, Patsy, what do you want for thaf

Ella ground up there?" And Mr. Clark said, "Well, if it

is worth anything I guess it is worth $4,000.'' We almost

immediately said, "Well, all right; that's all right," and

we closed the trade then and there, and there was no dis-

cussion.

Q. Was anything said about the mine or its develop-

ments or the value of it one way or the other?

A. There was no discussion at all about the property.

We talked about the weather, and tihen this little talk

came in, and tlien we began to talk about the weather

again, or some indifferent subject, I don't remember.
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Q. Did you remiain in the room all the time during

the time IVfr. Patrick Clark was there?

A. I think I left when that conversation was through

with, when that mattter was through with. I remember

that particular circumstance very plainly. I remember

exactl}^ where we were placed relatively in the room.

But I think I went out shortly after that.

Q. Mr. Clark, Joseph MacDonald has testified in this

case that you and Mr. Sweeny wanted him to take charge

of all of your properties and employed him ais consulting

engineer. Is that true at any time?

A. I tlhink I had it in mind a little, and about saying

so to MacDonald, and talked to him about what he knew

and one thing and another on various times and occa-

sions. Mr. Sweeny usually had charge of those matters,

and when I ispoke to Mr. Sweeny about it he did not seem

to have much confidence

—

Mr. STOLL.—I object to the witness stating any con-

versation between Mr. Clark and Mr. Sweeny as being

hearsay, and without the hearing of the plaintiffs, and is

self-serving declaration.

Q. (to on and finish your answer.

A. I was going to say Mr. Sweeny did not seem to

favor the idea, told me that he thought MacDonald had

always been his enemy, and nothing was done about it.

Mr. STOLL.—We move to strike the answer out for

the reasons above stated.

Q. Did you ever employ him in auy capacity what-

ever?
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A. I think he was paid a commisision or something; in

the nature of a commission, or he j?ot something in the

nature^ of a commission on the Tiger-Poorman stock deal,

but he never was in our emploj^

Q. Mr. Clark you testified once before in this matter in

part on a former hearing. Have you looked over your

testimony as it wais transcribed in that case?

A. I saw something in the "S'pokesman Review" the

next morning that made me sa}^ to you that I wanted to

correct my testimony in a minor point.

Q. Go ahead and state it.

A. It was to this effect: That I was asked by Mr.

Stoll if I had discussed with yoTi some part of the testi-

mony, and I said that I had not; and I intended, in stat-

ing I'd not, to cover the particular line of evidence that

was then being taken. Upoin reading the paper the

next day it appeared as if I had denied discussing the

matter with you at all, whicih was not so, and which was

not what I intended to deny.

Cross-Exaimination.

(By Mr. STOLL.)

iQ. Did you know the matters and things of which you

have testified this mxDrning when you w^ere on the stand

before on January 7th? A. I think so, yes.

Q. Had you discussed thoise matters with Mr. Hey-

burn prior to that time?

Mr. HEYBUEN.—What matters do you mean?

'S\r. STOT.L.—I am interrogating the witness.
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^Ir. HEYBITRN.—I object to t^he question unless the

attorney is willing; to let the witness know what matters

he means. He uses a g-eneral term.

Q. (The last question was read.) Do you understand

the question?

A. Well, I have had a general discussion with Mr.

He^iburu about this matter prior to the hearing of Janu-

ary 7th.

Q. About all your testimony?

A. But of the particular line you ask me about, and

that I denied having talked about

—

il. No, no, about what you testified to here this morn-

ing. Have you discussed that with him?

A. I think I had spoken upon it, but I had not given

my full statement. I don't think I said everything to

^fr. Heyburn that I have said here.

<^ But he knew you were familiar with those facts

in a general way?

Mr. HEYBL Ills'.—Oh, yes, I state as an attorney that

I knew it,

Q. Can you verify what your counsel states here as

being true, Mr. Clark?

A. 1 have already said that I told him a large part of

the testimony that I gave here this morning, but whether

I told the whole of it to him I don't recollect.

Q. Isn't it a fact you were not prepared to testify

tli('r(^ until yon conferred with Mr. Charles Sweeny upon

his arrival from New York?
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A. I have not spoken to Mr. Sweeny except as you

liaA'e seen me speak to him here for a month.

Q. Have not said a word about it?

A. No, sir, I just got in this morning on the O. R. &

N. at half-past nine, or whatever time it was.

Q. Where have you been? A. At Portland.

Q. Have you talked with Mr. Hepburn since the 7th

of tTanuary about your testimony that you were to give

here to-day?

A. I told him the other day that I wanted to correct

that testimony after I read the "Spokesman-Review."

Q. That is all you have talked to him about since

then?

A. I have not finished my answer. I told him this

morning in regard to the Olark sale there that tiiat was

my recdllection of it, that it was in the office in my pres-

ence.

,Q. Was Mr. Sweeny present when you told him that?

A. No, sir.

Q. Where was Mr. Sweeny?

A. I presume he was here.

Q. Where were you? A. I was out in the hall.

Mr. HEYBURN.^Let the record show that I say 1

went out to confer with him myself in regard to his testi-

mony, which I had a right to do.

Q. Now, Mr. Olark, this conversation which you have

testified about this morning with Mr. Patrick Clark and

Mr. Charles Sweeny at the offices of Clark & Sweeny in

the city of Sfpokane on the 13th day of Octoiber, 1899?
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A. Well, it is about that date.

(J. Is that the place; did I state the right place?

A, I don't rememiber whether we called them th(

Clark & Sweeny offices or the Empire State offices.

(}. We will not be so technical. They were the offices

you and Mr. Sw^eeny ot-cupied? A. Ye®, sir.

Q. And they were pairtly in your private room and

partly in Mr. Stweeny's private room?

A. The conyersation that I told about was in Mt.

Sweeny's private room.

Q. W^as the door closed?

A. I ihink it was.

Q. Was The door closed to your room?

A. I think so.

Q. ]S()\A, then, that was two years last October, v.'as

it not? A. Yes.

Q. Did you make any note or memorandum of what

occurred there so as to charge y(»ur memory with if''

A. ] did not, but when I first heard about the ca^o

this summer, I was away dow^n east, and I recollected

that fact, and 1 saw some of Mr. Clark's testimony.

Q. That was the first thing that struck you?

.\. The first thing that struck ine was the incorrect-

ness of Mr. Clark's testimony concerning that matter.

Q. But you said a moment ago that you remembered

where you tliree were sitting? The relative positions of

the three parties in the room? .V. Yes, sir.

Q. Describe liint; tell us where they were.
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A. Mr. Patrick Clark was sitting on the south side of

the room.

Q. Did he sit up? A. What?

Q. When you went into Sweeny's room, did he sit

down?

A. I don't remember whether he sat down instan-

taneously or not, but lie was sitting down when this con-

versation took place, on the south side of the roon'. Mr.

Sweeny was sitting at his desk and I was sitting back by

my door, by the door that led into the room. 1 don't

know why it is fixed so cleai'ly in my mind.

Q. Was the door closed between your room and

Sweeny's room? A. Yes, sir.

Q. WindoAVS open?

A. I can't say >vhether they were open or not.

Q. You can't remember that. You only remember

the position the three men were sitting in?

A. Yes.

Q. And you remember that although two years have

elapsed, and nothing^ appeared to impress it upon your

mind at that time?

A. Well, I first recollected it last summer or last

spring some time when his testimony first became pub-

lic, or some of it.

Q. Have you talked to Charlie Sweeny about what

occurred in that room since that?

A. I think I did tell him that that was my recollec-

tion of it.

Q. When did you tell him that?
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A. Some time this fall, I think, when I saw him here.

Q. Did he remember it too, w^hen you told him about

it?

A. He did not state. He simply seemed to acquiesce

in what I said about it.

Q. You did not have any particular trouble about

agreeing upon the facts, however?

A. I don't think we endeavored to agree especially.

Q. In that conversation, ^Ir. Clark did you or did Mr.

Charles Sweeny make any statement to Patrick Clark

about the work that you did in drilling in the Ella Min-

ing Claim? A. Xo, sir.

Q. Did you or Mr. Sweeny state to Mr. Clark that you

had penetrated the Ella ledge with a diamond drill?

A. I have already said there wasn't anything said

about it.

Q. Just answer my question. A. No, sir.

Q. Did you or Mr. S\\ eeny state to Mr. Clark there

that you had followed up the diamond drill with a

crosscut? A. No, sir.

Q. And had found a body of ore on the fault of the

vein? Nothing of that kind was said?

A. No, sir.

Q. In fact, no other or further words were spoken

Ihan those yon have statod here?

A. That is right.

Q. No information was given whatsoever as to the

workings of the Poorman—at depth or of the drift

througli the Elln, or of tlie development of the l)'Xeil?



The Buffalo Hump Mining Companii tt al. 939

(Testimony of F. Lew'is Clark.)

A. No, sir.

Q. You discussed the weather. Do you remember

ythat particularly?

A. Oh, T remember that we discussed some subject,

just as any one would.

Q. What was there about the weather or what oc-

curred then or what has occurred since to refresh your

memory as to the discussion of the weather?

A. Well, when I say that we discussed the weather

I mean that we discussed some other subject.

Redirect Examination.

(By Mr. HEYBURN.)

Q. Mr. Clark, have you any interest, directly or in

directly in the result of this case? A. Xo, sir.

Q. You have no intei-est in the property or in the

companies? A. Xo, sir.

Kecross-Examination.

(By Mr. STOLL.)

Q. Y^ou were a stockholder when this suit was

brought. I mean when these matters occurred?

Mr. HEY'BURN.—AA'hich do you mean? When the

suit was brouglit?

Q. Do you understand the question?

A. Not altogether, no, sir.

Q. Well, you have testified to certain matters here

this morning, Mr. Clark. For instance, you said you

went into the otlier room and discussed the Aveather and

then talked to I'atrick Clark and heard this and that and
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the other thing. Now, at that particular time, you un-

derstand the time, do you? A. Yes.

Q. Were you a stockholder in the Empire State-

Idaho Mining & Developing Company, and also in the

Buffalo Hump Company, defendants in this suit?

A. Yes, sir.

Q. You were treasurer of the company at that tirae,

the Buffalo Hump? A. Yes, sir.

Q. And you were a stockholder equally with Mr.

pharles Sweeny? A. Approximately so.

Q. Are you the treasurer of either of those compa-

nies now? A. Xo sir.

Q. Have not been? A. Have not been recently?

Q. You sold your holdings there to Mr. Sweeny,

didn't you? A. Yes.
'

Q. In v^'hich Mr. Svveeny traded you other property

that was made out of those ventures?

Mr. HEYBUKN.—You do not have to tell what yon

got for the property. Mr. Clark.

Mr. STOLL.—I will insist on the question.

A. The question is not a very comprehensive one.

Q. I will explain it if you don't understand it. You

and Mr. Sweeny made some money out of the Empire

State-Idaho Mining & Developing Company and com-

panies that you had precedent to the organization of that

company . You also made some money and acquired

some property through the promotion of the Buffalo

Hump Company. You drew some dividends and sold

certain stocks. Am I statini? the facts correctlv?
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Mr. HEYBUKX.—You need not make any replies iu

regard to what you got for your property or how 3^011

sold it unless you waut to.

A. Well, you stated correctly that we made some

money out of those various undertakings.

Q. The money that was made out of those under-

takings was invested in Spokane real estate, was it not?

A. We made money out of those undertakings, and

out of various undertakings, and the money we made wo

unvested in anything that we invested in.

Q. Those real estate investments in Spokane were

given to you as your share of the division, and Mi\

Sweeny had these stocks in the Buffalo Hump and Em-

pire State. That is the wa^- you divided up, was it not?

Y. I sold out my interest to ^Ir. Sweeny, and h(^ paid

me various considerations for wliat he bought from me.

Q. He traded you property in Spokane for most of it,

did he not? A. He paid in propert}', parth.

Q. Property that you owned in partnership?

A. I don't know that we joined in a partnership.

Q. Owned it jointly? A. Owned it jointly.

Q. Had you earned it in partnership, acquired it in

partnership?

A. I don't remember whether we paid for it all out

of money that we made in partnership, or out of money

that we had before we were in partnership. Some of it

was bought one way, and some of it was bought another

(Witness excused.)
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F. R. CULBP:KTS0N, recalJed on part of defendants,

testified as follows:

Direct Examination.

(By Mr. HEYBUiiN.)

Q. Joseph McDonald testifies that you declined on

several occasions to go down the shaft of the Tiger-Poor-

nian mine because you said that you were afraid of the

engineer, the hoisting engineer. Was tliere any truth in

that statement?

A. There is absolutely no truth in it. I never made

finy such statements to Joe MacDonald.

Q. How long were you managing the mines at Burke?

A. Fifteen or sixteen years.

Q. State whether or not you frequently and freely

, went up and down the shaft and through the works.-

A. Whenever I had any occasion to. Very fre-

.quently went up and down the works and through the

shaft.

Q. Mr. Culbertsou, yesterday you heard the diamond

drill man testify tliat he delivered those cores to you

'v.'hen he brought them to the surface. You may state

whether or not Joseph MacDonald saw or had access to

those cores after they came into vour possession.

A. He never saw them.

Q. Or had access to them?

A. Nor had access to theiti. I am speaking dow of

the cores of the drillings. There were several cores in

the office that were entirely out of waste. He might

have seen them or anybody else that happened to be in

the office.
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Q. No ore iu tlieui?

A. There way uo ore iu them at all. It was simply

pure, clean waste.

(Jross-Examination.

(By Mr. STOLi,.)

Q. Who had access to these drilliui^- cores?

A, They were in m^' charge.

. Q. Who had access to them besides yourself?

A. No one.

Q. Who did you show them to?

A. My impression is that I had them assayed and

that that was the end of it.

Q. Did Mr. Sweeny have access to them?

A. Mr. Sweeny Avas not there.

Q. Well, ever afterwards?

A. I can't say whether ^Nlr. Sweeny ever saw them or

inot.

Q. Will you say that he did not?

A. Yes, I can state that he did not. Come to think

Vibout the matter I can state that he asked me what I

had done with them, and I told him I had had them as-

sayed and thrown them away, and he wanted to know

if I had had them checked up, and why I had not had

them checked i\p.

Q. What did you say in response to that?

A. I stated to him that I was familiar enough with

the ore to be able to tell about what it would run with-

out having- any assay of it; tliat I was satisfied about

what the ore ran, from my familiaritv with the ore.
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Q. When did that conversation occur?

A. That (tccurred on Mr. Sweeny's arrival from

'Frisco, in August.

Q. Whereabouts in your office did you keep those

drill cores? A. Kept thriu in t!ie back office.

Q. In the safe?

A. No, they were pnt in a cupboard.

Qi. Who had access to that cupboard?

A. No one but myself.

Q. You did not allow anybody else to have access to

it except yourself, did you?

A. Well, that was a private cupboard of my own.

Q. Was it loclvcd, put a key on it?

A. Yes, sir; always had been locked.

Q. What are those cores like that came out of there?

A. What were they like?

iQ. Yes.

A. They were very much broken up; some of them

half an inch, an inch, and an inch and a half Ions:.

Q. You can tell from the chai'acter of the ore or of

the core, the quality of the ore that had been pt^iietrated

in the ledge, could you not?

A. I could form a reasonable estimate of it.

Q'. Sufficiently so that you did not need to have it

assayed? A. (di, I had it assayed.

Q. Rnt you say you could have done so without hav-

ing' it assayed?

A. The object in assaying it was more to determine
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tlie ratio of silver to the per cent of lead' than anything

else.

(Excused.)

W. CLAYTON DULLER, recalled on part of defend-

ants, testitied as follovAs:

Direct li^xamination.

(By Mr. HEYBUKN.)

Q. Mr. Miller, state whether or not you were under-

i^round in the Tif'er-l^oormau, or in that combination of

mines before the purchase of the Tioer-Poorman by the

Buffalo Hump Company, and for how lonj>:?

A. Not for six or eight montlis anyway, for the rea-

son I had been tied up down in the Buffalo Hump coun-

try, and came out of the Buffalo Hump June 6th to

Spokane. Came up here about June 7th or 8th. That

was just prior to taking hold of the Tiger properties.

Q. You heard me read from Albert Allen's testimony

that he said Sweeny told him you had made an examina-

tion of the mine and found a split vein and so on? Was

there any truth in that statement that yon did?

A. The first time I went undergi'ound was with Mr.

Sweeny and Mr. Culbertson and somebody else, I don't

recollect who it was, after the purchase, when Mr. Cul-

bertson showed us the different faces.

<^ross-Examination.

(By Mr. STOl J..)

Q. Mr. :Miner, you made an affidavit in this case?

A. Yes, sir.
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Q. Is that your signature; are you satisfied with

that? A. Yes.

Q. I will call your attention to a portion of it: ''That

from the month of July, in the year 1899, to April, 1901,

he was consulting encrineer of tlie Tioner-Poorman mines,

then OAvnerl and operated by the Buffalo Hump Mining-

Company, the defendant herein. That affiant was, dur-

ing the year 1894, and until Januarj' 10th, 1895, ac-

quainted with the mining claims mentioned in the com-

plaint and called the Ella and Missing Link lode claim.

That during all of said times he lias been thoroughh'^

conversant witb the nature and character and extent of

the development work upon said mining claims and all

of them; the naturf', character and value of the ores ex-

tracted therefrom, plans of operation and projected

plans of operation of the said mining claims and prop-

erty.'' Pid VDU make that statement?

A. Yes, sir.

Q. Under oath? A. Yes, sir.

Q. (By Mr. HEYBURN.) Is it true?

A. Yes, sir; it is true.

(Witness excused.)

]\[r. HEYBUBX.—The record may now show a formal

offer of all assays, samples of ores, maps, papers, etc.,

tliat have been used by the defendant's witnesses.

Mr. STOLL.—Here is a paper I would like to have

opened and published by consent of counsel. It is a

report of a commissioner at New York that he did noth-

ing.
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Mr. HEYBURX.—I object to having- it published. It

has nothinjj to do with the case.

Mr. STOLL.—At this time we object to the use of the

testimony of Charles Sweeny, and move to strike it ont,

unless obedience is made to the order of Judge Beatty

of this Court, by paying- to the plaintiff's in this case

the expense of going- to New York to take Sweeny's testi-

mony, the amount of which expense is |il,500, which

amount we now demand of you.

^Ir. HEYBURN.—Let the record show that whenever

the usual cost bill under the practice recognized in the

courts is settled we will pay it. There has been no cost

bill presented, no memorandum presented, no demand

made. The Court made the order under which it should

be settled, and when it is settled it will be paid like any

other costs.

Defendants rest.

W. S. XORMAN, sworn on part of plaintiffs, testified

as follows:

Direct Examination.

(By Mr. STOLL.)

Q. What is your business, Mr. Norman?

A. I am one of the proprietors of the Hotel Spokane.

Q. Were you the manager of the Hotel Spokane in

the city of Spokane, in the State of Washington, during

the month of October, 1899?

A. I was president of the company.
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Q. Did you, during that period of time, keep a record

of the arrival of guests? A. Yes, sir.

Q. Have you that record here? A. Yes, sir.

Q. Will you produce it, and turn to the arrival of

Mr. Culbertson, on the 13th of October, 1899?

A. (After examining.) He* did not arrive on the 13th

of October. It was September.

Cross-Examination.

(By Mr. HEYBURN.)

Q. Your record does not show that Mr. Culbertson

was at the Hotel Spokane on the 13th of October, does

it? A. No, sir; it does not.

(Witness excused.)

Whereupon a recess was taken until 2 o'clock P. M.,

this 31st day of January, 1902.

Spokane, Washington, January 31, 1902, 2 o'clock P. M.

J. K. RIVERS, a witness sworn on behalf of plaintiffs.

Testified as follows:

Direct Examination.

(By Mr. STOLL.)

Q. What is your business?

A. Shorthand reporter.

Q. Did you report the case of John F. For'bis et al..

Plaintiffs, vs. The Consolidated Tiger-Poorman Mining
Company, The Buffalo Hump Mining Company, F. Lewis
Clark, Charles Sweeny, W. B. Heyburn, L. A. Doherty,
Bruce Clendenning, C. K. Edwards, and Willis Good-
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speed, Defendants, in the Circuit Court of the United

States, for the District of Idaho, Northern Division?

A. I did.

Q. At that time did you take the testimony of Joseph

MacDonald, a witness that was sworn upon that case?

A. Yes, sir.

Q. Did you afterwards transcribe his testimony?

A. I did.

Q. i'ou may look at this, which is the original files,

and state if that is a transcript made by you of his testi-

mony which was filed in the case,

A. I recognize this transcript as being made by me.

Q. Is that a correct transcript of his testimony as

given and taken in shorthand by you, and reduced to

writing?

A. I will say, to the best of my knowledge and belief

it is. It is my opinion that it is. Of course, I took this

two years ago, and I have not had a chance to compare

it with my notes,

Q. That was filed in the court as the official copy?

A. It was.

Q. Have jow your notes?

A. I have the notes, but at the present time they are

at Moscow, Idaho.

Q. How long will it take you to get them here?

A. I could get them here by three o'clock to-morrow

afternoon.

Mr. STOLL.—We want to put Mr. MacDonald's testi-
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mouy iu evideuce at this time in rebuttal, and if you in-

sist on it, we will wait for the notes to come.

Mr. HEYBUKX.—(After examining the transcript.)

I will sa}- this, that I will make no objection, because it

is not the notes of the stenographer.

Mr. (STOLL.—That is all right, then. Now, we will

otter in evidence, at this time, in rebuttal, the following

papers of portions of the record in the case of John S.

Foi^bis, et al., Plaintiffs, vs. The Consolidated Tiger-Poor-

man Mining Company, the Buifalo Hump Mining Com-

pany, F. Lewis Clafk, Charles Sweeny, W. B. Heyburn,

L. A. Doherty, Bruce Clendenning, C. K. Edwards, and

Willis Goodspeed, Defendants, tried or pending in the

Circuit Court of the United States, for the District of

Idaho, Ninth Circuit, Northern Division, to wit: The

certificate of the examiner, Warren Truitt, dated 13th

day of January, 1900, being the page which we now ask

the examiner to have marked for identification Plain-

tiff's Exhibit No. 39; and also pages beginning at page

130, where the witness Joseph MacDonald appears to

have been called as a witness for the plaintiffs in that

case, and cross-examined by defendants' counsel, being

the counsel for the defendants in this case, the Buffalo

Hump Mining Company, continuing from page 130 to

and including page 142, and we will ask the examiner to

mark those pages for his identification as Plaintiff's Ex-

hibit, No. 40, and we will take leave to substitute as a

part of the record in this case copies of those pages which

may be made under the direction of the examiner.
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The book from wliicli these pages are offered was filed

January IG, 1900, by A. L. liichardsou, Clerk. The offer

is made specially for the purpose of showing the cross-

examination of Joseph MacDonald, and what was drawn

from him at that time on such cross-examination by the

counsel for the defendant in this case, the Buffalo Humj)

Mining Company. The certificate to the correctness of

the testimony is certified by Judge Warren Truitt, Ex-

aminer, and bears date of the 19th of January, 1900.

Mr. HEYBURN.—We object to this offer of the testi-

mony of Josei^h MacDonald, as incompetent, irrelevant,

and immaterial. We object to the certificate of the ex-

aminer as inccmipeteut, irrelevant, and immaterial. It

appears from the testimony offered, that Joseph Mac-

Donald was a witness against the present defendants.

Cross-Examination.

(By Mr. HEYBURN.)

Q. MacDonald was called as a witness for the plain-

tiff's in that action, was he?

A. I have no personal recollection.

Q. Examine your record, please, and see,

A. (After examining the record.) Yes, that is right.

He was a witness for the plaintiff.

Q. That is for Forbis, and against the present de-

fendants, the Buffalo Hump Company.

(Said documents marked respectively Plaintiff's Ex-

hibits Nos. 39 and 10, and copies to be substituted. The

certificate of Judge Truitt conceded to be genuine.)

(Witness excused.)
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JOSEPH McDonald, being first called and duly

sworn as a witness on behalf of the plaintiff's, testified

as follows:

Direct Examination.

(Bv :\[r. STOLL.)

Q. ]\rr. McDonald, state your business, and place of

residence?

A. Mine manager; residence. Gem.

Q. You know the defendants, Charles Sweeny and

F. Lewis Clark? A. Yes, sir.

Q. What is the fact, Mr. McDonald, of your having

had an option or a contract to purchase the stock owned

by S. S. Glidden and F. R. Culbertson, in the Consoli-

dated Tiger & Poorman Mining Company in June of

1899?

Mr. (xIIAYES.—I object as irrelevant and immaterial.

A. ^Vel\, now, I could not say whether it was in June

or not, but I had such, I think.

Q. V\ hat was the date of the contract, if you re-

member?

Mr. GKAA^ES.—I object as not the best evidence.

A. I do not remember.

Q. What year was it in; what month?

Mr. ORAYES.—Same objection.

A. Wlmt will 1 do, answer it or not?

The EXAMINER.—Just as soon as Mr, Graves put«

in his object iou, go on and answer it.

A. ^Yell, 1 could not say the month.
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Q. What year was it in?

A. I said last year, 1899.

Q. What portion of last year?

A. I think I got that some time in March. Now, if

you want me to go on and explain the whole thing, how

I got it, I could get at it, but this way of getting in the

middle of it, it is hard for me to call up the dates, you

know.

Q. That would not be material. What was the price

that you were to pay for that stock?

Mr. GRAVES.—I object as irrelevant, immaterial, in-

competent; not the best evidence. Contract shows for

itself.

A. Well, the contract or the agreement we had be-

fore the—well. I do not know as it is necessary to say

that. The agreement we had was. I was to pay—when

I got the option, the agreement was I was to pay thirty-

five cents a share for it, and then Culbertson was to get

a commission of three cents a share for Glidden's stock,

and also for any other stock he could secure for me.

That was the agreement made before I examined the

mine at all.

Mr. GRAVES.—I want to move to strike out the evi-

dence, as irrelevant, immaterial, hearsay, and not the

best evidence.

Q. Do you know where that contract is now, Mr. Mc-

Donald?

A. Why, I think Charley Sweeny has got it.

Q. What did you do with it?
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A. Well, now, that contract—let's see, the one that

was between Glidden and I, I do not know where it is,

but my report is what Sweeny got. I do not know what

he done with the contract, because that was put in the

bank. Never seen it after we signed it here. It was

drawn up in your office and signed.

Q. What became of your interest in the contract, Mr.

McDonald?

A. Why, I turned that over to Charley Sweeny.

Q. Did you receive anything for it?

Mr. GRAVES.—Objected to as irrelevant and im-

material.

A. Why, yes, I received something for it.

Q. What did you receive?

A. Well, now I could not tell you what I received

for that alone, but I could tell you what I received for all

I was to do for the parties and for this contract and other

work I was to do for them.

Q. Answer the question; state what it was.

A. It was 111,250.00; that is my recollection of it.

Q. Xow state the conversation that occurred between

you and Mr. Clark and Sweeny at the time you turned

this contract over to them; state where it was.

A. It was—the conversation took place one evening.

Q. Well, go back before that; had you seen Sweeny

on the train? A. Yes.

Q. Just state all of that conversation?

Mr. GRAVES.—I object as immaterial and irrelevant.

A. Mr. Sweeny was on the train with me, going up



The Buffalo Hump Minimj Compani) et al. 955

(Testimony of Joseph M( Donald.)

to the Coenr d'Alenes. We were talking over things

in general, and I told him that I had examined and had

a report on the Tiger & Poorman mine. He said, "Have

they got anything up there?'' I said, "Do you want to

see it?" "I will show it to you,'' and I showed it to him.

He looked it over. He asked me, "Will you let me have

this, so I can look it over at mj leisure?" I said, "Yes,

you can have it as long as you want to,'' so he called me

up over the 'phone one day, after that sometime—I do not

know how long—asked me if I couldi not come down to

Spokane, he wanted to talk to me, I told him all right

—

I wired him. When I got up town, the day I was coming

down, I found a note at the hotel saying to come out to

his house. So I went out to his house that evening.

Mr. Clark was there, and Mr. Sweeny. The first thing

regarding this that Sweeny said to me, he says, "Can't

you break loose from that company you are with," he

says, "and come with us?" he says, "I am getting busy."

he says, "and I want to turn the management,'' he says,

"of all that I have got over to you." I told him I could

not possibly do that until the first of the year. "Well," he

says—"now," he says, "if we bought this

—

Q. Bought what?

A. If we bought this—referring to the Tiger &

Poorman—he says, "We w^ill make it an object for you,

if you will come," he says, "you can live here in Spo-

kane," he says, "and not be up in all that snow and bad

country up in the Coeur d^Alene&"; he says, "You can

live here in Spokane," he says, "like a white man."
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Well, I told him I realized that, but I did not see how 1

could get away (before the first of the year; we had other

matters on hand. "Well," says he, "If I make a deal, or

buy this Tiger-Poorman, can you—" No, Clark says

that^—Clark says, "If we buy this Tiger & Poorman

mine," says he, "would you act as consulting engineer,

in the way of putting in machinery, and such changes as

you mention in your report ought to be made," and I told

him I could if it didn't take up too much time. Sweeny

says, "I do not care if you do not go up more than once a

week—give the outline of what you want, and what you

know is the 'best machinery, and have it put in," and I

says, "I could do that." He says to me, "Another thing

—

what do you want," he says, "for this report and option

you hold on so much stock?"

Q. Stock in what?

A. Well, he did not say. I understood, of course, it

was the Tiger & Poorman; you know that was what the

conversation was about. "Why," I says, "I will leave

that to yourself. I did not think I would realize any-

thing out of it on account of the labor troubles; in fact,

I says, "Mr. Campbell turned it down; I will leave it to

yourself." He says, "How will $12,500.00 do?" I says,

"It is like finding it; 1 will take it; very glad to get it."

So I was.

Q. Did they ever pay it?

A, No, never paid that.

(2. What did they pay?

A. They paid |11,250.
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(2. When was this, if you remember?

A. Well, sir, I think it was in May, but I am not cer-

tain. I could tell you if I was at home.

Cross-Examination.

(By Mr. GRAVES.)

Q. N'Ow, you said this |11,250 Avas for other things,

too; explain what it Avas all for?

A. In fact it was for getting this mine up in shape so

they could work. The thing w^as run dow^i so it was

practically—well, it was no good, because they were run-

ning in debt all the time. I showed in my report the ad-

vantage of putting in the proper machinery, and the

propel* machinery in the mine and in the mill, so as to

handle it, and I believed there could be a profit made on

the mine by putting this in. I estimated an expenditure

of |125,000, to put the mine in sihape to pay dividends.

Q. What did you do toward getting the mine in shape,

what did you, yourself do?

A. Well, I went up there on several occasions.

S'weeuy took Culbertson up and he told Ctilbertson to

take his booik with him. Now he says, Joe. Oulbertson

has AA^ore out a gross of pencils figuring, and he says, I

want you to tell him what you want done here. Well,

walked up toi look to the gallows frame

—

Mr. STO'LL.—When was this Joe^—just excuse me-

before or after you turned your contract over?

A. After, I tihink—yes, it was after. 1 told them to

raise the gallows frame some thirty feet higher. Ex-
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plained to them how they could do it. They claimed they

could not, but we done it by using plank instead of ^eat

timber-—^plank was easier handled at greater height

—

makes just a>s strong work. Then we took the level at

that height across to the mill, and I recommended putting

in a large crusher 12 feet below that level so that the ore

would have a general trend down the hill—stop this re-

elevating they had there, conveying ore from the bottom

of the mill baclv up again, and that would do away with

several men. And also the changing of their jig ma-

chinery, which portion of it was running too fast, and did

not give the ore time to settle on the beds of the jigs, and

the changing of their trammels, that was running too

fast and would carr^'^ the ore over and drop it down in

place of sliding along the ,trammel and throw it right

over, and the changing of the taibles—of what we call the

round taibles, and vanners. Then the mine—that was, I

think, aill recommended on the surfaice. Then in the

mine I recommended t/heni, and furnished them the data

and expense it would cost—reciommended them to get a

Reedier pump, made by Fraser & Chalmers of Chicago,

to put down at their bottom \eye\, and showed them the

actual saving that that would give them over the present

pumps they were using, taking the test made at the Hel-

ena & Frisco as a basis. Two pump men would run thi^

needier, while there were 14 men engaged in running

their <dd pumps. Now this is stating just part what was

in the report, you know, too, and what I told them as

we went along. Now that is all at that time that I done,
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for work at that time. About a. wee'k afterward I went

up and got Culbertson to go East and purchase the pump

and some elet-tric machinery.

Q. Well, did you furnish them with directions as to

the manner of putting in that machinery?

A. Yes, sir.

Q. Development of the mine?

A. Furnished them the men to do it with. Took

them from my own crew. Sent our own superintendent

up there, and also the master mechanic, because they di<l

not have any one. Sw^eeny came down there; said he did

not have a man that knew anything at all. He said he

had to have them, and I just took these two best men I

had and gave them to him to straighten them out, which

they done. Giot the mine dry inside of three days after

they went up there, ready to go to work.

i}. Now, this f11,250, that was paid you, was paid you

for your report and for your services and for this option?

A. Yes, and other work that was to come up between

that and—the time I would go over to them entirely, you

know.

Q. Now you did not attach any separate value in the

arrangement, to your option?

A. No, it w^as kind of a general thing, you know.

Q. You did not regard that as of any value, I under-

stood you to say? A. No, sir, I did not.

Q. You just simply turned that in to them along with

the report, the benefit of your examination of the mine

and your directions? A. Yes, sir.
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Q. And assistance in the improvements necessary.

A. I did not maike a price on anything. They mad€i

me this offer, if I did so and so—do this work for them.

In fact, I am doing work for them right up to this date.

Q. For that same money?

A. Well, that is all I ever expect to get out of it.

Q. The developments and improvements in that mine

that have been made up to the pre.«>ent time, since they

took control of it, been under your advice and direction?

A. Yes.

,Q. And in accordance 'ivith your recommendations?

A. It ha«.

Q. So that work and that machinery

—

A. (Interrupting.) That is, it is partly done. Thews'

did not follow it out altogether, what I wanted. They

did not ^et the machinery I wanted them to get; he found

something cheaper, and went and bought it—^Oulbertson.

Q. That is to say, what they ibought was not as ex-

pensive a;s you recommended? A. That is right.

Q. What you had recommended or did get, was it

necessary to be gotten to put the mine on a working

basis?

A. Yes, it was; they ought to have put in a whole lot

better. They are going to have trouble there, just as

sure as you are a foot high.

Q. Was that work necessary to preserve the mine?

A. Yes, without it the mine was absolutely worthless

except the surface improvements. The books showed

Yhey were way in deibt.
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]Mr. STOLL.—We object to this as not responsive to

the question. The books will speak for themselves.

A. The boofks showed they were way in debt; oh, as

hij?h as eig^ht and ten thousand dollars a month. There*

T^'ais a great deal of that due to old machinery and mis-i

management together.

Q. You exaanined the books in connection with your

option? A, Yes, sir.

Q. Was the mine paying—had it been paying at any

time, according to your examination of the books?

A. Yes, it had; the books show-ed where it pand

—

]Mr. STOLL.—(Interrupting.) We object as improper

cross-exaimination.

Q. Go on.

A. Yes, the books Showed that it had a year or

eighteen months before that paid some dividends.

Q. Which one was it?

A. Now I will take that back, when I say dividends;

]>aid some back debts, do you see?

Q. Yes.

A. And they showed where the-re were one dividend

paid, but Culbertson explained that and said

—

Mr. STOLL.—^Wait a minute; we object, this is getting

out of all range of cross-examination. Nothing brought

out in chief about this, one way or the other. Improper

cross-examination.

Q. Go on.
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Mr. STOLL.—Irrelevant, immaterial, hearsay, and not

the best evidence.

A. I came to a place, in the books where there were

14,000, I believe, paid in dividends, and I says to Cul-

bertson, I says; how is this |4,000 here; I thought, I said,

you paid ten? Well, he said, we own sixty per cent of

the stock, and he says, to stop those small stockholders

from howling, he says, we paid them a dividend, but did

not pay ourselves any—we had sixty per cent.

Q. The books showed four thousand actually paid?

A. Yes.

Q. N'ow what is the character of that mine as to being

a deep mine and wet mine and so on?

A. It is down about 1,500 feet. Six months in the

year, I think, they pump about 500 gallons of water a

minute; three months, about TOO; three months, about

1,100; tihat is in the wet—^^^hen the snow is going off.

Q. How is that 1,500 feet for the depth of a lead mine,

as compared with other mines in the Coeur d'Alenes?

A. Now when I say that is 1,500; that is, 1,500 from

the top of the shaft, but from the top of the hill where

they scope, averages I think, about 2,200 on the dip of the

ore, or the dip of the vein, you might put it more proper.

Q. Well is there any other deeper mine in the Coeur

'I'A'lenes? A. No.

Q. Are there any other lead mines as deep in the

United States? A. I do not know of any.

<}. You have had a good deal of experience in mining?

A. Yes been at it twenty-five years.
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(2- Good deal of experience in mining in the Coeur

d'Alenes? A. Been there for eight years.

Q. Could the improvements that you recommended

have 'been made for any less than the sum you have stated

in your report, .«! 25,000?

Mt. STOLL.—I object to it as improper cross-examina-

tion.

A. No, they could not.

Q. Are you familiar with the improvements they have

made there; the new machinery—the new work they

have done? A. Yes, I am.

Q. Aside from criticism you have made that it has

been too cheap—machinery has not been as goocl as it

ought to be, has the work been done in a good and work-

manlike manner? A. Oh, yes.

Mr. STOLL.—We object as improper cross-examina-

tion; incompetent, irrelevant, and immaterial.

Q. And good mining required that for the preserva-

tion, care and development of the mine? A. Yes.

Mr. STOLL.—I object to it as incompetent, irrelevant,

immaterial; improper cross-examination.

Q. Was it possible to make that mine pay anything

—

to be operated at all at a profit, except by the expenditure

of some such sum of money in making those improve-

ments and developments?

Mr. STOLL.—I object as improper cross-examination;

incompetent, irrelevant, and immaterial.
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A. No, sir, it wa^ not possible for to make her pa\

expenses.

Kedirect Examination.

(By Mr. STOLL.)

IQ. iSiweeny, he bought the mine on the strength of

your report, didn't he, Mr. McDonald?

A. Well, sir, I am sure I could not tell you.

Q. Do you know whether he had any other report or

not?

A. Oh, yes, he bad three or four. He had some other

fellows up there, I think; I heard about Olayton Miiller

being up there.

Q. Well, you recommended the purchase, didn't you?

A. Well, now, I do not know as I done that. I gave

just the figures as I found them, and stated what would

be necessary to do to put the mine on where it would pay

some dividends.

Q. Where is your report?

A. Well, I think that there is a copy of it—I think

Culbertson has got it, the maps and the repoi-t, and I

think Sweeny has got some—got the maps, and I believe

the report went to Culbertson. I know I gave him the

maps and he came to me for another set; he says they

took them away down from the office here in Sipokane,

and then after that I sent him some photogTaphs of th^

maps.

(}. You gave a very complete report on it from start

to finish, didn't you, to Mr. Sweeny?

A. Well, yes, I think it was.
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Q. That is the first notice he ha-d of the condition of

the mine—was your report and your conversation?

A. That, of course, I could not tell, what he had.

Q. You think so, don't you, from what occurred be-

tween you?

A. Well to say that was the first notice he had, of

course, I could not tell that.

Q. Didn't you call his attention to the mine?

A. Yes.

Q. Your report, and show it to him?

A. Certainly I did.

Q. Aftet* he examined your reports and your maps, he

telegraphed you to come to Spokane? A. Yes, sir.

il. And then paid you this |11,2'00 for that report and

your other services and your option on that stock?

A. Xot at that time.

Q. Was it afterward? A. Yes.

Q. And for other services on the mine? A. Yes.

Q. Now, how many trips did you make up to the mine

there, to assist them?

A. I think I went up about once a week up to the

first of the year, and sometimes twice.

Q. After what time?

A. AVell, after Mr. S^weeny had bought it.

Q. Well, when was that?

A. Well, I suppose it was sofmewhere in May or June.

Q. Xow, when was it that Tulbertson went east to

buy this raachinerv, do vou remember?
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A. Rigiit after I laid out the plans for them at the

works that day; suppose about a week afterwards.

Q. In May or June; sometime along there?

A. Yes.

Q. When was it that Sweeny bought the stock from

Glidden, with reference to the time that you made your

first trip to the mine?

A. I could not tell you the daite.

Q. Well, did you go to the mine for him, before he

bought Glidden's stock, or afterguards?

A. Oh, it was—I suppose it was after, because—it was

after that I went to the mine, was after; I suppose he

hud it bought, that I went.

Q. Now, what conversation did you have with

Sweeny, if any, with reference to putting in this ma-

chinery at that time?

A. Well, the conversation had—I told him what was

the proper machinery- to put in.

Q. What did he say aibout doing so; did he say he was

going to do it? A. Yes.

Q. And then sent Culbertson east, did he?

A. I presume so, yes.

Q. Well, he said so there, didn't he?

A. Yes—well, it was this way we discussed the mat-

ter whether to send him east or have the representatives

of those machinery men come out tO' the Tiger mine.

Q. And he asked you what amount it would cost to

put that machinery in at that time? A. Yes.
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Q, And you gave him the items? A. Yes.

Q,. He approved of that and accepted your ideas of it,

did he?

A. AVell I think he did, because he went to work and

done it.

Q. And this was in May or early in June?

A. I believe it was. I could give you the dates, if I

was at home.

Q. Well, you know

—

A. (Interrupting.) It was right in that time, you

know.

Q. It was before the first of July, anyway?

A. Oh, yes, I think so; I believe it was.

Q. Now who paid the men that 3^ou sent up; you sent

a crew of men you say up there to help them out on dif-

ferent occasions, who paid those men?

A. Well, I suppose that Sweeny did. I didn't do it.

Q. It was not a part of your contract that you were

—

A. (Interrupting.) To pay these men?

Q. Yes. A. Not much.

Kecross-Examination.

(By Mr. GEAVES.)

Q. Well, did you go to work for Clark & Sweeny oi.

the first of the year, and are you working for them now

—

for this company?

A. No, I did not go to work for them on the first of the

year; m fact, I told them some time ago that T did not

l3PliPYe I could get away, because we had a lot of other
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options on a lot of mines all around there, we had to at-

tend to, and I could not go; that was the long and the

short of it. Things were so situated I could not leave

where I was.

(Witness excused.)

State of Idaho,
1

I ss.

i-'ounty of Latah. J

I, Warren 'Vruitt, examiner for the United States Cir-

cuit Court for the District of Idaho, Northern Division,

do hereby certify that the foregoing testimony of the

respective witnesses therein named, on behalf of the

plaintiffs, was taken before me at the city of Spokane,

State of Washington, at the dates named in connection

with their testimony, by stipulation of the parties in

said action; that before these witnesses testified they

were each duly sworn by me to tell the truth, the whole

truth, and nothing but the truth, and then the foregoing

testimonv of each witness, as named therein, was taken

and written down in my presence, by J. L. Elvers, the

stenographer agreed upon by the said parties, to report

the same; thai during the taking <>f said testimony, the

plaintiff appeared by his attorneys. John O. Bender and

Stoll & ^VfacDonald, Esquires, and the defendants ap-

peared, as noted in said testimony, by their respective

attorneys, ^Messrs. Ileyburn. Price, Heyburn & Doherty,

for defendant. Tiic Consolidated Tiger and Poorman

Minina Company, and ^lessrs. Graves & Graves, for the

Buffalo Tfuin]) ?Ji!iinLi- Company, and it was stipulated
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before nie b} said attorneys for the respective parties as

aboA'e named, that the testimony of all witnesses named

therein, as noted and written out by the said stenograph-

er, should be taken and accepted as the tesiimony of

said witnesses, and reported to the Court by me as

such without being signed by the witnesses, subject to

such abjections as appear thereto. And I further certify

that the several exhibits which accompany said testi-

mony were offered in evidence by the plaintiffs as noted

therein. Dated this 13th day of January, 1900.

WARREN TRUiTT,

Examiner.

J. G. WP^BB, being duly sworn on behalf of plaintiffs,

testified as follow^s:

Direct Examination.

(By ]Mr. STOi.L.)

Q. What is your business, Mv. Webb?

A. Am in the real estate business.

Q. Do you keep, or were you connected with the

management of the Review apartments during tlie sum-

mer and fall of 1899 in the city of Spokane?

A. I was.

Q. Did ilr. Culbertson stop with you during that

summer? A. Occasionally, yes.

Q. Did you keep a record of his arrival and depart-

ure? A. I did.

Q. Have you a record showing whether or not he was

with you in the month of August, begininng from the

20th on? A. I have.
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Q. Please turn to it, if you have. Who made that

record you have in your hand? A. I did.

Q. When did you make it?

A. I made tliis on Sunday evening, August 20, 1899.

Q. Do you ];now whether or not it correctly Htiites

The facts? A. I do.

Q. You know thnt of yonr ov\'n knowledge?

A. I do.

Q. The entry is in your handwriting is it. Mr. Webb?

A. Yes, sir.

Q. I will ask you, Mr. Webb, to read that entry that

you have?

Mr. HEYBURN.— I want to cross-examine him before

it is read.

Mr. STOLL.—After it is read, you may do so. I will

ask him another question first.

Q. Mr. Webb, yon may state when Mr. CXilbertson ar-

rived at your place and when he departed and how long

he remained there, between the 20tli and 25th of Au-

gust? A. (Turning to the book.)

Mr. HEYBUIiX.—I object to the witness using the

book for the purpose of answering.

Mr. GORDON.—He may use the booli for the puipose

of refreshing his memory on tiiat point.

Q. You may answer the question, an<l in doing so use

any memorandum you have.

^Fr. HEYBURN.—I object to the witness referrinu- to

the memorandum which he is attempting to read from



The Buffalo Hump Mining Compani/ ct al. 971

(Testimouy of J. (Jr. Webb.)

to refresii his memory uutil I have had an opportunity

to examine him as to that memorandum for the purpose

of determining when it was made, by wliom it was

made, and its genuineness.

A. Mr. (Julbertson came to our place on Sunday even-

ing, August 20th, after dinner, and remained there until

Thursday morning, the 24th day of August, 1 think it

\vas, after breakfast. That is the entry I have, and that

is the only way I know it.

Q. That was in the year 1899?

A. 1899, yes, sir. Of course, if I hadn't that eniry I

could not tell anything about it.

Q. Who made the entry?

A. I made the entry myself.

Q. Was it made at the time?

A. Yes, sir, 1 always made them when the

—

Q. (Interrupting.) Does it correctly state the facts?

A. It does.

Cross-Examiuation.

(By Mr. IIEYBUKN.)

Q. I notice that the writing in your entry or memo-

randum has been made at two different times?

A, Yes.

Q. When was that entry made as to the time lie left?

A. When he was leaving.

Q. ^'ho was with him at that time?

A. Well, his family were all there. That is, Mrs.

Culbertson and T.ibbie, and the nurse, and his sister I

think Avas visiting him at that time. I think so. I have
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got their entries wLeii they arrived before he did, sev-

eral days before he did.

Q. And you swear that he was tliere about tlie date

of that book entry? Let me see what there is about it

to indicate the date? As to the year what is there to

indicate the date? You say this was in 1899?

A. Yes, sir; you will see, not at that entry, but two

or three entries before, I have mentioned 1899, July,

1890; but just at that entry I did not put 1899; but it is

1899, for you W'ill see before and after.

Q. And you made this entry at that time?

A. Yes, sir.

Q. You are just as positive you made this entry as

to when he left, at the time?

A. Just as positive, yes, sir. You see, the reason 1

made that entry when he left, Mr. Heyburn, is this: Mr.

Culbertson as a rule did not settle; it all went into a run-

ning account with the family, and the only way 1 would

know how many days he was there when he went away

was to make check on there; and then when the month

Avas up—I never rendered any account until they were

o-oinff awav; and when the time came that ^Nfrs. Culbert-

son was going away, of course I would refer to that book

to see how many days Mr. Culbertson was with mt.

Q. Is that your hotel register?

A. We had no hotel register.

Q. Well, that is the only one yon had?

.\. That is simply a memorandum.
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Q. That was to yon a register of arrivals and depart-

ures at your hotel?

A. Of the arrivals, yes. I put that down so as to see

what I was chnriiiiic; them and what arrangement we

had made and all.

Q. Have you any recollection a«i to whether he was

there all of that tinu or went away and came back?

A. He was awny all the time, out of the house, with

the excepti(»n of his meals and nights. But he was not

away from town outside, lie was at home at night

from the 20th to the 24th. He went away after break-

fast on Thursday the 24th.

Q. That is the 24th is it?

A. Yes. It is enterpd there, the 24th, I think.

Q. I would like to knovr if that record shows the 24th

and not the 26th?

Mr. STOI-,L.—You can put it in express!}- that it is

the 24th. We do not claim it was the 2Gth.

Q. (Ky :\Ir. Cl'LBERTSON.) I went away on Thurs

day morning- the 24th after breakfast.

A. Yes.

Mr. STOLL.—AVe will offer that entry in evidence.

Q. Have you any objection to puttinii; the entire book

in evidence, Mr. Webb?

:^rr. HEYBHRN.—There is no use of talking all that

into the record.

Q. Well, just read the entry, ^Mr. Webb.

A. Well, as T have it, "Frank Tulbertson arrived on
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letter shown you, Defendants' Exhibit Xo. 11, was not

received by ]Mr. Clark?

A. I did not say it Avas not received by Mr. Clark.

Q. Tt mif>;ht have been received by ^fr. Clark?

A. Yes.

Q. And handed over to you for action?

A. It might have been, yes.

Q. Or ^Ir. Clark might have told you to have that

deed made up and sent to ^h: Culbertson?

A. No, Mr. Clark did not tell me that.

Q. How did you come to send that deed to Mr. Cul-

bertson?

A. I think Jim Clark gave me the deed to send to

him.

Q. Do you know how Jim Clark came to do that?

A. No. I know there had been some talk in regard

to it. Jim Clark had been spoken to about it by some

one, and I got after him to get it, 1 think.

Q. Jim Clark was in Kossland at that time, was he

not?

A. I don't reiuember whether he was or not. No, I

don't think he was, though he might have been.

Q. Where did Jim Clark execute the deed that you

sent up?

A. It must have been in Uw office, T think.

Q. Have you any rec()ll<H-tion on tlie subjert?

A. Yes. I remember of ]iis signing the deed.

Q. ^fr. Eltini'e, didn't von take this acknowledgment

bv tele]»hone? A. No, sir.
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Q. Mr. Eltinge, when this deed was aolinowledged

vou filled in Mrs. Culbertson's name at the request of

Mr. Culbertson, didn't you?

(Objected to as immaterial.)

A. I could not tell until I see the deed.

Q'. Did you have any other instructions as to the

making of this deed than tiie iustruotions you have

stated?

A. I think 31r. Culbertson spoke to me about getting

a deed from ^Ir. Clark, and I spoke to Jim about it every

time I saw him, and eventually it came in. That is all

the recollection 1 have about it.

Q. You saw Mr. Culbertson spoke to you about get-

ting the deed?

A. ]\rr. Culbertson spoke to me about getting the

deed.

Q. Where?

A. Some time when he was in the ofQce there.

Q. Where? :Mr. Clark's office?

A. Oh, it might have been. I don't know whether it

was there or in the bank. I remember Mr. Culbertson

•spoke to me about getting a deed from Jim.

Q. Fix that time, Mr. Eltinge.

A. I could not do it. It must have been some time

previous to this date; it might have been Just imme-

diately previous, or two or three months.

Q. Have you any recollection on the subject at all?

A. That is to the best of my recollection.

Q. But have you any real recollection on the subject?
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Sunday evening. August 20t]i, after dinner for a few

days. liOft on Thursday, August 24th, after breakfast."

(Witness Excused.)

CHARLES S. ELTINCiE, sworn oji behalf of com-

plainants, testified as follows:

Direct Examination.

(By Mr. GORDON.)

Q. Mr. Eltinge, where do you reside and what is

your present business?

A. I reside in Spokane. I am cashier of the Traders'

National Bank.

Q. What was your business or employment during

the summer and early fall of tlie year 1S99?

A. I was clerk for Mr. Patrick Clark; thar is, secre-

tary.

Q. As such secretary to Mr. Clark what were your

duties?

A. I had charge of all his business there in the office.

Q. Including correspondence?

A. Correspondence and everything of that kind that

came up.

Q. Receipt and acknowledgment of letters?

A. Yes, sir.

Q. Handing to the witness Defendants' Exhibit No.

11, run over that, Mr. Eltinge, and I will state that it

purports to be a press copy of an original. Having ex-

amined it, please state whetlier yon recognize that as a

copy of any letter ever received by Air. Clark, or by you,
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as secretary, during the period of your employmeut as

2»Ir. Clark's secretary?

A. I do uot think 1 ever saw it before.

Q. I hand you Defendants' Exhibit ]S'o. 12. Is that

your signature, Mr. Eltinge? A. Yes, sir.

Q. You may state whether or not that letter was

written in response to the Exhibit Xo. 11, the press copy

that your attention hns just been directed to?

A. No, sir.

Q. How are you able to state that?

A. Because my recollection is that this letter was

written at the request of Jim Clark.

Q. Referring to exhibit Xo. 12, your own letter?

A. Y^es.

Q. Had that exhibit Xo. 12, been written in response

to a letter received on that subject, is there any signifi-

cation in the fact that it makes no mention of the re-

ceipt of the other letter?
,

A. Why, yes. If I had received the other letter I

would undoubtedly have mentioned it in this, if this

was in response to it. I would have said something

about it.

Q. Handing you now Defendants' Exhibit Xo. 13, do

you recognize that J'.s a copy of any letter received by

you while in the ser^ice of ^Ir. Clark as secretary?

A. I might have received that.

Cross-Exami nation.

(By Mr. HEYBURX.)

Q. Mr. Eltinge, how are you able to say that the first
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letter shown you, Defendants' Exhibit No. 11, was not

received by jMr. Clark?

A. I did not say it was not received by Mr. Clark.

Q. It mjoht have been received by Mr. Clark?

A. Yes.

Q. And handed over to you for action?

A. It might have been, yes.

Q'. Or Mr. Clark might have told you to have that

deed made up and sent to ^Ir. ('ulbertson?

A. No, Mr. Clark did not tell me that.

Q, How did you come to send that deed to Mr. Cul-

bertson?

A. I think Jim Clark gave me the deed to send to

him.

Q. Do you know how Jim Clark came to do that?

A. No. I know there had been some talk in regrard

to it. Jim Clark had been spoken to about it by some

one, and I got after him to get it, I think,

Q. Jim Clark was in Kossland at that time, was he

not?

A. I don't remember whether he was or not. No, I

don't think he was, though lie might have been.

Q. Where did Jim Clark execute tlie deed that you

sent up?

A. It must have been in the office, T think.

Q. Have you any recollerMoii on the subjert?

A. Yes. I remember of liis signing the deed.

Q. ^fr. Eltinge, didn't you take this acknowledgment

by telephone? A. No, sir.
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Q. Mr. Eltinge, when this deed was aelinow lodged

you tilled in Mrs. Culbertson's name at the request of

Mr. Culbertson, didn't you?

(Objected to as immaterial.)

A. I could not tell until I see the deed.

Ql Did you hare any other instructions as to the

making of this deed than tlu^ instructions 3'ou have

stated ?

A. I think ^Ir. Culbertson spoke to me about getting

a deed from Mr. Clark, and I spoke to Jim about it every

time I saw him, and eventually it came in. That is all

the recollection 1 have about it.

Q. You saw Mr. Culbertson spoke to y<ui about g''et-

ting the deed?

A. Mr. Culbertson spoke to me about getting the

deed.

Q. Where?

A. Some time when he was in the office there.

Q. Where? Mr. Clark's office?

A. Oh, it might have been. I don't know whether it

was there or in the bank. I remember Mr. Culbertson

spoke to me about getting a deed from Jim.

Q. Fix that time, Mr. Eltinge.

A. I could not do it. It must have been some time

previous to this date; it might have been just imme-

diately previous, or two or three months.

Q. Have you any recollection on the subject at all?

A. That is to the best of my recollection.

Q. But have you any real recollection on the subject?
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A. I don't exactly understand your question.

Qi. When I si)eak of real recollection, would you have

any recollection on the subject if your mind was not re-

freshed by any conversation, memorandum or data?

Have you any recollection because of the fact?

A. It is just a faint recollection I bave that I was

spoken to in regard to the deed, I think, by Mr. Culbert-

son.

Q. But you are not sure?

A. I am not sure; but I saw Mr. Oulbertson quite

often and I think he spoke to me about it and asked me

to see Jim and get the deed, and so I spoke to Jim about

it, and I think the next time became into the oftice, about

this time, he gave it to me.

Q. ITow are you able to remember that you or Mr.

Clark (lid not get this rxhibit No. 11 letter?

A. T rlo not remember ever seeing the h-tter before.

Q. Have you still got his correspondence that was re-

ceived? A. No, sir.
''

Q. AMiat did you do with it?

A. I suppose it is in his office. I don't know.

Q. Did you open all of Mr. Clark's mail?

A. Wlien he was absent I did, yes, sir.

Q. Was he absent at the time that letter, exhibit No.

11, would be received?

A. I do not know, T could not say. i

Q. Where was Mr. Clark during the period from the

20th to the 25th of August, 1899?
^

A. I could not say.
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Q. Do you know whether he was in Spokane or not?

A. I do not.

Q'. No recollection on that subject at all?

A. No.

Q. Could you refresh your memory by any memoran-

dum or data of any kind?

A. I mio^ht be able to in some way: T don't know.

Q. Mr. Clark mio-ht havo received that letter without

j'our knowinc? it? A. Certainly.

Qi And he mijiht, after reoeivinii' it. have told you to

Jiave him, Clark, iiiak(^ ;i]) a deed?

A. He mioht have done r,o, yes.

Q. Vou do not remember that he did not do so?

.\. No, I do not remember that he did or did not,

either one.

Q. Jim Clark was here in Spoknne at that time, was

he?

A. He must have been here the day I wrote this let-

ter, yes.

Q. And you iie^er received that letter acknowledg-

ing the receipt of the deeds?

A. I say I might have received that: undoubtedly

did.

Redirect Examination.

(By Mr. GORDON.)

Q. That is exhibit No. 18 you now refer lo?

A. Yes, exhibit No. 13.

Q. W'lat was the practice or custom of the office

during the period for which you were secretary for Mr.
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Clark as to preserviuo and keepino files of all letters

received? A. They were generally kept.

Q, Files preserved?

A. They were whik- I Avas there, yes. sir.

Q. When did you cease there

^

A. About two years ago, last September I think it

was—September or October.

Q. I will ask yon whether this letter, Defendants'

Exhibit No. 12. which was written by you was written in

response to the oriaiiial of exhibit Xo. 11?

A. No, sir.

Q. Sir? A. No, sir.

Eecross-Examination.

(Ry :\lr. HEYRURN.)

Q. You are cashier of the Traders" National Bank, of

this city? A. Yes.

Q. Mr. Clork is one of the directors of that bank, is

he not? A. He is.

Q. You were secretary to Mr. Clark up to about two

years ago, you say? A. Two years ago last fall.

Q. You went directly in[o the bank from bis office^

A. Yes.

Q. About the time he beenme interested in the bank?

A. Shortly afterwards, yes.

Q. After you went into the bank did vou have charge

of his correspondence? A. No, I did not.

Q. Who tcok your place in his office?

A. I think a young man by the name of Jimmv Stew-

uvt was in there, but I am not certain.
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Q. Have yoii the letter-bock in which the imprint of

exhibit No. 12 was taken?

A. No, I have not the letter-book.

Q. \Yhere is that letter-book?

A. 1 doij't think tJiere was any imprint of that taken

at a']^ for the reason it was written at Jim Clark's re-

quest, and had nothing to do with the office at all.

Q. Yon have not charge of Mr. Clark's letter-book

covering tliis period of September 7th, 1809, have you?

A. No, I have not charge" of it.

Q. Have yon it in your possession? A. No.

Q. Where is it?

A. I don't know. But I will say that letter was

never copied.

Kedirect Examination.

Q AVhen you wrote as secretary for ^Ir. Clark how

\vould you sign?

A. I Avould pign Patrick Clark, By Eltinge.

Q. Bow is that letter signature?

A. Charles S. Eltinge. That letter was written for

Jim Clarke. It had nothing to do with the office at all-

Q. Not for Patrick Clark?

A. It had nothing to do with the office at all.

(AVitness excused.)
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PATKIC^K CLAKK, being recalled on behalf of com-

phLuunts, testified as follows*

Direct Examination.

(By Mr. RTOLL.)

Q. Mr, Clark, did you hear the testimony of Mr.

K-iJweeny to the effect that in the early days of October,

in front of the Exchange National Bank in SiJ^'kane, he

had a conversation Mith you? A. Yes, sir.

Q. Did you have that conversation at that time or

plar-*^, or at any time or place, or any conversation of

Tliat character or import with Mr. Sweeny?

A. Not at that time or place.

Q. Did you at any other time or place have that

character of conversation?

A. I had a conversation with him in my office.

Q. Is that the convtTsation to which you testified in

chief in this case when you were on the stand before?

A. Yes, sir.

Q. Did you hear the testimony of Mr. Sweeny and

Mr. F. Lewis Clark to the effect that you went to their

office in the Wolverton Block in this city, and entered

Mr. Lew Clark's piivate office, and afterwards with hiin

Avent into Mr. Sweeny's office and there had a conversa-

lion with Sweeny in the presence of both Sweeny and

liew Clarl: concerning the sale of the Ella Mineral

Claim?

A. No such conversation ever took place.

Q. Were you at that office at that time?

A. I was there to hand the deed to Mr. Lewis Clark
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>ior tbe groiiud iu controversy, and tlie only time 1 ever

Avas in their oflflce.

Q. That was on the 20th of October, was it not?

A. Yes.

Ql You state that is the only time you were ever in

their office? A. The only time.

Q'. Did you see Charles Sweeny there at that time?

A. No.

Q. Did you have the conversation which they claim

you had at Sweeny's office at any time or any place with

them? A. Not with them.

Q. Did 3'on e^er liave any other conversations witli

Sweeny concerninjj- the purcliase and sale of the Ella

Mineral Claim excepting those of wliicli you testified in

your direct examination when you were on the jstand be

fore? A. No, sir.

Q. Did you ever have auv conversation with Lew

Clark at all in person or when he was present concern-

ing the sale of the Ella?

A. I never had anv conversation with Lew Clarlc only

when I weut in there to hand him the deed, as I stated

in my examination before.

Q. Mr. Culbertson has testified (T believe you were

present when he gave his testimony at San i^'rancisco at

the Palace Hotel) that on the 20th day of June, 1899, in

ihe city of Spokane, on the street, he had a conversation

with you in which you said to him, "1 understand yon

have sold out your interest in the Tiger-Poovman. where-

upoFi he re]dled, 'Yes, "\^ e have sold ouL' or words to
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that effect. Whereupon you said in effect, 'Well, it is

tibout time to get out of that country and let some other

fellows wrestle ^itli those things. You have had

enough of it, or ^^ord8 to that efl'ect.' " Did you ever

have that conversation with Air. Culbertson?

A. No, never.

Q. Where weix' you on the 20th of June, 1899. 3Ir.

Clark? A. I was at Atlantic City, New Jersey.

Q. What hotel were you staying at?

A. Brighton Hotel.

Q. Have you the register of thiit hotel here?

A. Yes, sir.

Q. Please turn to your arrival there at that time?

A. Monday, June 19. I registered there on June

19th, and left there on Julv 6th.

Q. Is this registration here of "P. Clark and Fam.,

Spokane, ^'ash.." in your har.dwriting?

A. Yes, sir.

Q. When was it made by you?

A. On the 19tli of June, 1S99.

Mr. tSTOLL.^—^^ e offer that entry in evidence, and we

will also offer and have copied into the record all of the

entries on that page.

Mr. HEYBl'KN.—That is objected to as immaterial

and irrelevant.

(Said page of the register, containing the entry identi-

fied by the witness, together with all entries before and

after it on said pag( , with lieadings of columns, were

4'Opied therefroia as foliows:)
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REGISTER.

HOTEL BRIGHTON, 1809.

Monday, June 19tli.

Katli

Mr. an»l Mrs. George Flag'Ji,", Pliilndelphia. . . .359 L

Miss Adelaide G. Flagg, Philadelphia 359 L

Master Paul M. Flagg, Philadelphia 360

Master Geo. L. Flagg and A[aid, Philadelphia. 358 L

Charles W. Dunes (M. D.), Philadelphia — L

Charles W. Dunes, Jr., Philadelphia — L

Mrs. Preston Lea, Wilmington, Del — h

Mrs. Thrapps Maid, Philadelphia 354 D

Mrs. F. I\Moy Smith and Maid, Philadelphia. .340 D

Miss Katharine Smith, Philadelphia 350 D

Miss Elizabeth Page, Philadelphia 349 D

Winthrop IVrcy Smith, Philadelphia n347 D

Mrs. James H, Sherman, Philadeli^hii 252 D

101

P. Clark and fam., Spokane, ^Vash 110 D

165

166 D

Mrs. C Waugh, Summit, N. J 230 D

Master Randall Waugh, Summit, N. J

, 230 D

Augustus G. Cobb 2'iO D

Geo. A. Shepard, New York 147 Ldg.

W. A. Miles, Washington, D. C 131 Ldg.

Bath
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Mr. and Mrs. Chas. V. Andenried, Philadelphia.226 Ldg.

B. P. Barren, Tiffin, Ohio 258 Ldg.

Towsend Scott, Baltimore 314 Ldg.

Q. Mr. Clark, where had you been prior t(' going-; to

the Bright* -n Hotel, and when did you leave Spokane:

just give us your whereabouts?

A. T cannot tell you the exact date that I left Spo-

kane, but I arrived in Washington, D. C, on May 27th,

and registered at the Arlington Hotel

—

Q. What year? ,

A. 1899. I left there on June 2d, and registered on

June 3, 1899, at the Touraine Hole', Boston. I left

there on June 9th, 1899, and registered at the Fifth Ave.

Hotel, New York, June 10, 1899. I left New York on

June 19, 1899, and registered at the Brighton Hotel,

Atlantic City, New Jersey, June 19, 1899, the same date

] left Ntw York. 1 left there on July 6t.h, 1899, for

home, via Buffalo, Great Lakes, Duluth, and thence via

Northern Pacific through the Yellowstone Park, arriv

ing home about the 22d of July, 1899.

Q. What do vou mean by home?

A. Sjjokane.

Q. During your absence from Spokane on this trip

did you see Culbertson? A. I neve?* sa^\ hiui.

Q. From what data or memorandum do you fix and

determine your whereabouts during this period, Mr.

Clark?

.'\. T went to the different hotels since I saw Mr.
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Culbertson's affidavit, and ascertained tbe facts from

the hotel registers.

Q. How did you ascertain the facts from those

hotels? A. From the clerks in the hotels.

Q. Independent of that you have knowledge to that

effect-- personal knowledge?

A. Yes, sir, I knew I was back there about that

lime, but I did not know the exact date within a few

days.

Q. VYhat day did you get back to Spokane?

A. About the 22d of July.

Q. Now, can you state positively of your own knowl-

edge, Mr. Clark, that in the summer of 1.899 between the

USth of May and the 22d of July, you were not in the

city of Spokane or the State of Washiugton, or upon

the Pa(!ific coast, at all?

A. No, sir, I was not until I arrived on this side of

the Rockies f»n my way home.

Q. I say, can you state positively of your own knowl-

edge that you were not here at that time?

A. Yes, sir, absolutely so.

Q. ^Ir. Culbertson states as follows, in response to a

question that was put to him (page 1^) by Mr. Heyburn:

"Q. In what? A. In the Tiger and Poorman Com-

pany to Mr. ST\eeny, which was along about the 20th

of June— Q. (Interrupting.) What year? A. 1899.

I met Mr. Clark on the street in front of the bank

—

Q. (Interrupting.) What bank? A. The old Nation-

al Bank, in Spokane. He says to me, 'I see you have
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iinally sold out/ to which I made the remark, 'Ves, we

have sold out'; that I had been up in that country a loag

time, and that I had had about enough of it, or words

to that effect. Q. Did you have any reference at all

to the sale or prospect of sale of any interest in the

Ella or Missing Link claims or any other claims? A.

That subject did not come up, had not been mentioned,

and had not been ihought of at that time. This conver-

sation was called out owing to the fact of the "Spokes-

man Review" publishing the account of our sale to. Mr.

Sweeny." Did you have that con versa fion at that time

or at any other time? A. No, sir.

Q. Now, Mr. Clark, there is a letier piu in evidence

here marked Defendants' Exhibit No. 11. purporting t<>

be a pre<s c(»py of a letter written to you August 25th

by l^>anl: IJ. Culbertson. You may examine that, an<l

state if you ever received such a letter, oi* ever heard of

such a letter prior to the time that Air. Culbertson testi-

tified at San Francisco?

A. Is this a verbatim copy of the San Francisco copy?

Q. Yes, that is a copy; a carbon or tvpewritten copy

was used in San Francisco.

A. (After examining exhibit No. 11.) J never re-

ceived that letter.

Q. Did 30U ever see that letter, or the letter of which

That purports to be a copy, at anv time oi' at any place'

A. No.

Q. It never wos received at your office so far as you

know? A. So far as T know, never.
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Q. Where were you on the 20th of Aagust, or from

tlie time you arrived here, say from the 22d of July, up

until the 13th of October?

A. Oh, T was around town here.

Q. You were in Spokane, were you?

A. Yes, most of the time; I might have s^one out t<»

some })oint. ',

Q. TTow frequently, if at all, did you see Mv. Culbert-

^on from that time on until the Ella was sold?

A. I never saw Mr. Culbertson that I can remember

of but the once, when he came to my office.

Q. Mr. Clark, assuniiui^ that ^Ir. Culbeitson was in

Spokane from the 20lli of Aui»ust to the 24th, and that

he desired to communicate with you or confer with you

on the subject of the Ella and !\rissin,2^ Link claims, was

ihere any reason wliy lie could not have seen you either

at your home or your office? A. None that [ know of.

Q. You were here during that period?

A . T believe so.

Q. You Avere on the street every day?

A. Well, more or less.

Q. You live in Spokane, your home is here, and your

family live here? A. Yes, sir.

Q. A letter has been put in evidence here, which is

marked Defendants' Exhibit No. 12. What do you know

about that letter?

A. I know nothing whatever about it.

Q. Have you examined your letters files to ascertain

whether such a letter has ever occupied it?
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A. Yes.

Q. Do you find it? A. No.

Q. Have yon examined your files of letters received

for the purpose of ascertalnino- whether such a letter

as Defendants' Exhibit No. 11 has been received by any

other person in your office?

A. Yes, we have searched for it since I came back

from San Francisco, and we have not been able to find

it.

Q. Another letter is put in evidence marked Defend-

ants^ Exhibit No. 13, dated Septem^ber 9th, and addressed

to Charles Eltinge. State what you know about the re-

cept of that letter, if such a letter was ever received.

A. Not that I know of. Eltinge might have received

it, but I have not.

Cross-Examination.

(By Mr. HEYBURN.)

Q. Mr. Clark, do you say you are positive that letter

in which Mr. Culbertson requested you to send him the

deed was never received at your office? Were you at

your office at that time?

A. I was there every day about that time.

Q. Were you there on the 25th, 26th, or 27th of

August, 1899?

A. I believe I was there all of the mouth of August,

every day.

Q. Who all were in your office at that time—what
persons? A. Myself and Mr. Eltinge.
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Q. Xo one else?

A. Mr. Kingsbury bad a desk tbere, but was not bere

at tbe time.

Q. Wbere bave ,^ou kioked for tbe original of tbat

letter?

A. I bave looked among my letter files. If I bad re-

ceived a letter of tbe apparent importance of tbat, I be-

lieve it would be put away; but I bave not been able to

find it.

Q. Do you swear tbat letter, tbe original of tbat ex-

bibit, never, was in your letter files?

A. Not tbat I know of.

Q. It migbt be tbere, and you not know of it?

A. I don't tbiuk it could, because we bave searcbed

very carefully.

Q. You testified, if I remember correctly, tbat you

banded Mr. Culbertson tbis James Clark deed at your

office, did you not? A. Yes, sir.

Q. You were mistaken about tbat, were you?

A. Perbaps, so. I migbt bave banded it to bim, and

perbaps it was not acknowledged, or sometbing. and

turned over to Eltinge to bunt Jim up and bave it done

Perbaps tbat migbt bave occurred. I know tbat is tbe

way it occurred in my office at tbe time, just as I testified

before.

Q. Was not tbat deed drawn at Burke?

A. No, sir.

Q. You swear to tbat? A. Y^es, sir.

Q. Wasn't it drawn at Burke, and wasn't tbe name

of Mrs. Clark left blank, and you filled it in down bere?
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A. I don't remember as to that.

Q. Is not the name of Mrs. Clark in a different hand-

writino^ from the body of that deed?

A. I have not seen it.

Q. Have you any recollection of that deed, of the

execution or making of it? A. No, sir.

Q. Do you swear the deed was made in Spokane?

A. Well, that is my recollection.

Q. On what do you base that recollection? Did you

see the deed made?

A, Because it was executed here, I assume that it

Avas made here.

Q. That is the only p'ound on which you assume it

was made here? A. Yes, that is the only ground.

Q. You did not see the deed executed, did you?

A. No.

Q. Did you ever see the deed?

A. I don't know that I have, except when I handed

it to Culbertson.

Q. Did you hand it to Culbertson?

A. I believe so, yes.

Q. You still believe it? A. Yes, I think so.

Q. Notwithstanding, :Mr. Eltinge says he sent it to

him at Burke?

A. That was later. I handed it to Mr. Culbertson

along about the 22d, 23d, or 24th of August, somewhere

along there, and I notice Mr. Eltinge says he sent it to

to him on the 7th of the following month. There must



The Buffalo Hump Miuiuij ('(nitpinii/ rt al. 993

(Testiiiiony of Patrick Clark.^

have been some delay on account of the acknowledg-

ment, I presume; I don't know of anything- else.

Q. Was the body of that deed w^ritten with a pen, or

was it typewritten?

A. I could not tell you, sir; I don't remember.

Q. Did Mr. Culbertson write that deed?

A. T don't know.

Q. Why would you hand it to him if it was not exe-

cuted? A. I don't know why I would.

Q. You don't know who made it out? A. No.

Q. Nor where it was made out? A. No, sir.

Q. Whether it was written with the pen or the type-

writer? A. No, sir.

Q. Whether Mr. Culbertson wrote it or not?

A. No, sir.

Q. You still think you handed it to him?

A. I do.

Q. Had it been acknowledged when you handed it

to him? A. It appears not.

Q. Can you account for having handed him a deed

that had not been acknowledged? A. No.

Q. What date does the deed bear?

A. I don't know; I don't recollect just now.

Q. Was it dated when you handed it to Culbertson?

A. I suppose so; I don't know that it was.

Q. Are you willing to swear that it was?

A. I would not, no. Those are little matters I ex-

pected he would look out for.

Q. Why did you hand it to him? What was your
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object in handing- him a deed that was not dated, or

signed, or acknowledged?

A. I do not know that it was, or that it was not. I

did not say that it was, or was not.

Q. Will Ton fix the date on which you handed it to

him? A. No, I am not positive.

Q, Fix it as nearly as you can.

A. About the 23d or the 22d.

Q. Might it have been later than the 23d?

A. I think not.

Q. You say it was either the 22d or 23d?

A. Somewhere along there.

Q. Of August, 1899? A. Yes.

Q. In your office? A. In my office, yes.

Q. In the city of Spokane? A. Yes, sir.

Q. And that is the deed signed by James Clark and

wife?

A. I think so; I did not see it after that.

Q. That conveyed the interest to Mr. Culbertson?

A. I did not see it after that. There might have been

a new one made out for all I know.

Q. How did it come into your possession?

A. I don't know.

(]. Where did you get that deed?

A. I don't know.

Q. Who requested you to deliver the deed to Mr.

Culbertson? A. Mr. Culbertson, himself.

Q. At the time it was delivered?

A. About that time, yes.
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Q. Was it that day? A. I don't remember.

Q. I would like to have voii refresh your memory,

and say whether or not you gave Culbertson the deed the

day you say he requested it? A. I think I did.

Q. You don't remember where you got the deed?

A. No.

Q. Was James Clark here at that time?

A. He was.

Q. In the city of Spokane?

A. He was around here, yes.

Q. On the 22d or 23d of August?

A. I think he was. I don't know whether he was or

not.

Q. On the 22d or 23d of August, 1899?

A. I think so.

Q. And he gave you that deed. Did you ask James

Clark to make that deed?

A. At the request of Mr. Culbertson.

Q. And he made it the same day that you asked him?

A. I think so, or the day after, perhaps.

Q. Did you witness that deed? A. No, sir.

Q. Did you see it signed or executed? A. No.

(2- Mr. Eltinge was a notary public at that time in

your office? A. Yes.

Q. What time of day did you give that deed to

Culibertson? A. I don't know\

Q. Was it during the daytime?

A. I think so; yes.

Q. Who was present?



006 ratrick Clark et al. vs.

iToFitimony of Patriok Clark.)

A. Nobody but Mr. Culbertson.

Q. Mr. Eltinge was not there?

A. No, sir; lie was out in the other room.

Q. Did Mr. Eltinge hand you that deed?

A. Not that I know of.

Q. You don't know where you got it?

A. No, sir.

Q. Was James Clark in your office that day?

A. I don't know.

Q. You did not see the deed executed by any of the

parties? A. No, sir.

Q. It could not have been later than the 23d when

you delivered it to him, could it?

A, No, I think not.

Q. You didn't notice the date of that deed?

A. No, I did not read it.

Q. Is it not a fact, Mr. Clark, that that deed was

drawn at Burke and sent down here to be executed,

with the name of Mrs. Clark left in blank, with the re-

quest that it be filled in, and that the letter that trans-

mitted it was the letter that is in evidence here?

A. I stated before I did not know that it was, or when

it was made out.

Q. If it was drawn at Burke on the 25th of August,

then you would be mistaken about having handed it to

(^ulbertson, would you not? A. Yes, sir.

(Witness excused.)

Mr. STOLL.—We now oifer in evidence the affidavit

of Charles Sweeny, signed and sworn to by him on the
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13th day of September, 1901, before A. L. Richardson,

clerk, and filed September 13, 1901, in the suit entitled

Patrick Clark, Benjamin C. Kingsbury, James Clark, and

James P. Harve}', Complainants, vs. Buffalo Hump Min-

ing: Company^ et al.. Defendants, in this court, and in

this case, and we will ask leave to substitute a copy.

Mr. HEYBURN.—I shall object to the substitution of

a copy because there is no consent here that that paper

be withdrawn from the flies. It is an original file in

this court, in this case, and it w^as sent here for the pur-

pose of the examiner, and not to be taken possession of

by either litigant, and I do not think the examiner could

properly, or would at all, allow it to be taken into the

possession of either party. I object further, because it

is immaterial, incompetent and irrelevant.

Mr. STOLL.—^We offer the original paper. It is a

part of the files of the case. We can always offer the

files of a case in evidence. If there is oibjection to it on

any technical ground, we will propose to substitute a

copy.

The EXAMINER.—So far as the original files are

concerned, they are in my possession as examiner, sent

to me by the Clerk of the Court. I am resppnsible for

them, but I suppose that that is a part of the files. I

would not be willing to surrender these papers, and put

them into the possession of either party.

Mr. STOLL.—They can be put in the possession of the

stenographer to be copied.
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The EXAMIXEK.—These original files having come

to mj possession from the clerk, I should want the record

to show auY disposition that is made of them, so that I

would not be made responsible for any taking of them

from the records, or anything of that kind; but the parties

can use the record for the full purjwse of making out

their cases, and that is what the clerk put them in my

possession for. Beyond that I have no control over

them.

Mr. STOLL.—Do you refuse permission, Mr. Heyburn,

of the stenographer to make a copy?

Mr. HEYBURN.—Oh, no; I do not object to his mak-

ing a copy, but I want the original paper always to re-

main where we can get at it.

Mr. STOLL.—Very well; I would like to have the sten-

ographer make a copy of that, and put it in the record.

(Said document was thereupon by the examiner given

into the possession of the stenogTapher to make a copy

thereof, which copy is as follows:)
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/// the Circuit Court of the United States, for the District of

Idaho, yorthtrn Division.

PATRICK CLAKK, BEXJAMIX O.

KIXGSBUIIY, JAME8 CLARK, and

JAMES P. HARVEY,
Complainants,

vs.

BUFFALO HUM'P MINING COM-

PANY^ (a Coi^poration Organized Un- ^j^^q.

der the Laws of the State of New

Y^oi'k), and EMPIRE STATE-IDAHO

MINING & DEVELOPING COM
PANY (a Corporation Organized Un-

der the LaAvs of the State of New
Y^ork,

Defendants.
>

Affidavit of Charles Sweeny.

ss.
state of Idaho, 1

r
County of Ad a. J

Charles Sweeny, being first duly sworn, on his oath de-

poses and says:

That he is a citizen of the United States over the age

of fifty-two years. That he is the same Charles Sweeny

refen-ed to in the bill of complaint in the above-entitled

action; that he has read the said bill of complaint and

the affidavits filed on behalf of the said complainants in

their application for the appointment of a receiver and
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for the granting of an injimetion in said case. That he

is personally acquainted with the affiants, and all of

them. Affiant further says that he has read the affidavit

of Patrick Olark, filed in said cause on said application

for an injunction and receiver. That the statements

therein made by the said Olark as to his knowledge and

information as to the condition of the Tiger and Poorman

mine and of the Ella and Missing Link mines, at all times

prior to the sale of the said Ella and Missing Link claims

by said Clark to the defendants the Buffalo Hump Mining

Oompany, this affiant believes to be untrue. That said

Clark had for many years the personal management and

control of the work in all of said mining claims, and be-

cause of his experience both as a practical miner and as

manager of a mine and as a manipulator of mining enter-

prises and deals, availed himself of all knowledge that

could be had as to the developments in said mining

claims. That at no time were the said mining claims, or

the workings or developments therein ever closed against

the said Clark, but om the contrary, the said shafts, tun-

nels, drifts, and excavations on all of the said mining

claims were at all times open to the said Olark so that he

might come and go freely and make any and all examina-

tions of the same that he desired to do. That at the time

of the purchase of the said Ella and Missing Link lode

claims the said Clark gave this affiant to understand that

he was fully acquainted with the said mining claims and

the developments thereon, and neither asked this affiant

as to such developments, or expressed any desire to ob-

tain any further information or make any examination of
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the said mining claims. That this affiant was not the

moving party in the purchase of the said interest in the

said Ella and Missing Link lode claims, nor did this af

fiant suggest or fix any price for said interest; that said

price was fixed by the said Clark, and, it being satisfac-

tory to this affiant, as the representative of the said Buf-

falo Hump Mining Company, this affiant merely accepted,

the ofi'er that was made him. That no representations

in regard to the value of the claims were made, nor wa^

there any discussion as to the value of the claims, at the

time of the purchase of the interest of the complainants,

nor at any time prior thereto, in which this affiant o:

any other person, so far as this affiant is advised, made,

any representations to said Clark, or to any person rep

resenting the said complainants, or any of them, as to

any ore bodies that had been found or known to exist ii

or within the said Ella or Missing Link lode claims, for

the reason that the question as to the existence of such

ore bodies was not at any time under consideration or dis

cussed by either or any of the parties to the said deal.

This affiant further says that such exploration as had

been made at the instance of this affiant as general man

ager of the Buffalo Hump Mining Company, prior to the

execution and delivery of the deed by the complainant;

to said company, were at no time secret, nor was any

knowledge withheld from any person entitled to the

same; but had any of the said complainants at any time

requested information as to the said developments, it

would have been cheerfully given them. This affiair.

further says that such developments as were made by ex-



J 002 Patrirl- Clarl' ct oL r.s.

cavations or diamond drill for the purpose of prospecting

the Tiger and Poorman and neighboring properties, wer-.

made openly ,and without any secrecy, or the withhold-

ing of any knowledge from any person who might be con

sidered entitled to receive such knowledge, upon their

request for the same. That this affiant believes that the

said Clark was fully advised as to the explorations and

prospecting that had been engaged in within the Tiger

and Poorman lode claims, and of the object of such ex-

plorations. This affiant says that it is not true, as stated

in the affidavit of said Clark, that this affiant ever made

any statements to the said Clark or to any person, that

the Ella and Missing Link claims were without value, or

made any statements as to the value of the said Ella and

Missing Link lode claims, as pretended and set forth in

the affidavit of the said Clark. This affiant further says

that it is not true that the said Clark relied upon an;

statements made by this affiant as to the value of the Ella

and Missing Link lode claims.

This affiant further says that the price paid to the com-

plainants for the Ella and INIissing Link lode claims wa;

a full and adequate price, and represented the full value

of said claims; that the said Ella and Missing Link lode

claims had no value except to the owner of the Tiger-

Poorman claims, through whom they might be worked

That at the time of the purchase of the said Ella an<l

^lissing Link lode claims by the Buffalo Hump Mining

Company, there was nothing known to this affiant or any

other person, so far as this affiant knows, that the Ella

and Missing Link lode claims had any value in excess of
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the price paid for the same, or that any considerable ore

bodies existed therein. It is not true that this aflSant stat-

ed to the said 'Clark at am^ time that he had purchased

the interest of the said F. R. Culbertson in the said claims

for the sum of five hundred dollars; that the fact is that

this affiant did not, nor did any person, purchase the in

terest of the said Culbertson in said claims until lono- af-

ter the complainants sold their undivided four-fifths inter-

est in the said claims. That the allegation contained on

page two of the afiidavit of the said Clark, wherein Clark

alleges that this affiant stated that the Ella claim had no

value, that it was not worth fifteen dollars, is absiolutely

untrue; that it is not true as alleged in said affidavit, that

this affiant replied to the inquiry of said Clark, that the

Ella claim would be of some value for forming the basis

of a new corporation that this affiant was about to float,

or would make a bog showing of surface ground, or that

while the said claims were of no value as mining claims,

nevertheless they would be of some value in the further

ance of the new proposition, or in effecting the organiza-

tion thereof. This affiant says that he had no intention

of, nor was he considering the formation of a new corpo-

ration in connection with the said mining properties re-

ferred to in said affidavit, nor was such corporation evei

formed. That the reason the affiant purchased the said

mining claims for the Buffalo Hump Mining Company

was that the Buffalo Hump Mining Company was thei

the owner of the Tiger and Poorman claims and of an un-

divided interest in the O'Neil lode claim on the east o.

the said Ella and Missing Link lode claims, and desired
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to own the said Ella and Missing Link lode claims that

they might pass through to the said O'Neal ground, when

it s'hould be desirable to work the same, having then in

contemplation the purchase of the outstanding interes .

in the said O^Neil claim.

Affiant further says that he did not buy or negotiate

for the interest of the said F. R. Culbertson in the said

claims until after he had purchased the undivided four-

fifths interest of the complainants therein. Affiant fur-

ther says that he never suppressed any facts or made any

false statements in regard to the said Ella or Missing

Lode claims to the said Clark or any other person at any

time.

Attiant further says that he is the general manager of

the Empire State-Idaho Mining and Developing Com

pany, the present owner of the Ella and Missing Lin

lode claims, as well as of the Tiger and Poorman

lode claims. It is not true that the ore is being mined

from the Ella and Missing Link lode claims in such i.

manner as to render it impossible or inconvenient to as-

certain at all times the amount and value of the ore ex-

tracted from the ground claimed by the complainants.

This affiant says that it is not true, as alleged in the

fourth jjaragraph of the complaint that any of the com-

plainants have been or were denied access to the ground

in controversy, and this defendant further says that at no

time since the purchase of the said claims has there evert

been mined from the said claims ores in excess of one

hundred and fifty tons per day, and that the statement,

contained on the fourth page of the affidavit of the said
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Clark that it is quite within the power of the defendants

to extract five hundred tons of ore per day from the Ella

lode claim, is an a'bsnrd and wild statement, containing

no element of truth. That it would be impossible to ex-

tract to exceed two hundred tons of ore per day from the

said Ella ground, in any ore bodies that have yet been

discovered therein sin<:-e the purchase of the said claims

by these defendants.

This affiant says that there is no reason for the appoint-

ment of a receiver of said property. That to appoint a

receiver therefor would simply result in shutting down

the property. That the defendants have no desire to.

and will not remove or destroy any marks or monumentf.

or obliterate anything, the existence of which are neces-

sary for the establishment of any and all facts pertaining

to the purchase, operation, or working of the said mines,

or any part of them. It is not true that defendant ia

filling up the stopes with waste or with any other mate

rial, or contemplates, or will do so. That the quantity

of ores that have been and are being extracted from sal'

Ella and Missing Link claims can be ascertained by the

measurement of the stopes from which said ores are being

taken, should it be desirable so to do.

Affiant further says that the ores being mined from

the said Ella and Missing Link lode claims are of about

twelve per cent lead and six and one-half oz. of silver,

and make a concentrate of about six tons into one; that

the said concentrates have a value of about fifty-six per

cent of lead and 25 ounces silver.
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Answering the affidavit of Joseph MacDonald this af-

fiant «;ays that the said Joseph :MacDonald was never

at anv time in the employ of either of the defendants,

in any capacity whatsoever. That it is not true, as

stated in the affidavit of the said MacDonald that he was

the advisory engineer of the Consolidated Tiger and Poor-

man Mining Company during this affiant's connectior

AA'itli the said Consolidated Tiger and Poorman Mining

Company, or that he was ever the advisory engineer of

the Buffalo Hump Mining Company. That it is not true

that the said ^NfacDonald ever advised this affiant, as

Manager of the Buffalo Hump Mining Company, or at all,

to put in diamond drill holes, or that because of any ad-

vice of the said MacDonald to any person, the Buffalo

Hump Mining Company, under the manageinent of this

affiant or of F. B. Culbertson, or at all, employed one C.

W. Butler, to prosecute prospecting in that direction, or

employed C. W. Butler at all. It is not true that the

said Buffalo Hump Mining Company, or this affiant, or

any person having authority, or acting for the Buffalo

Hump Mining Company, or this affiant, because of the

advice of the said MaeDonald, made any excavations, or

did any work or any explorations in or about the Ella

lode claim or the Missing Link lode claims, or hired any

person to operate a diamond drill or prosecute prospect-

ing by a diamond drill or othenvise in any direction. That

it is not true that because of any advice or suggestion on

the part of the said MacDonald, the said C. W. Butler, or

any other person, i)ut any numiber of drill holes from the

a^bandoned drift, or any drift in the twelve hundred foot
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level, or unj level, or any level into the Ella lode mining-

claim in a southerly direction, or in any direction, or in

each instance struck a large body of ore in what is now-

known or what was ever known as the Ella drift proper.

nor were there any diamond drill holes ever started in

the Ella gTound. It is not true so far as this affiant is

informed and believes, that the said MacDonald was ever

present or saw any cores from the said diamond drill

lioles, or had samples of the same assayed; that it is not

true that there was fully five feet of clean ore in any dia-

mond drill hole, or three feet in another, or that any dia-

mond drill hole averaged from three to five feet of clean

ore in the Ella ground. This affiant says that there w^as

never but one diamond drill hole bored into the EUla claim

and Missing Link claim by either of the defendants or by

this affiant, or by their direction, and that the said hole

did not start within the Ella ground, and only went a

short distance in from the easterly side of the Ella and

Missing Link ground, and that there was found in sai<

drill hole only a small ledge of concentrating ore, the

value of which could not be ascertained with any degree

of certainty, and was not ascertained by this affiant until

months afterw^ards, and that upon such ascertainment, it

did not prove to be a large or valuable body of ore. That

at the time the said diamond drill hole was made, w^hich

penetrated the said Ella and Missing Link lode claim at-

aforesaid, it was not the intention of the defendant or of

any person representing it, that the said diamond drill

holes should be so made or directed as to penetrate either

the Ella or Missing Link ground, but it was the intention
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of the defendant, the then owner of the undivided interest

in the O'Neil lode claim, to start the said drill hole from

the end of the twelve hundred foot level w^ithin the O'Neil

ground and to continue the said diamond drill hole en-

tirely Avithin the said O'Neil claim, crosscutting the same,

That the cause of the carelessness of the man having

charge of the said drill hole, the drill was not started ir

the right direction and consequently slightly penetrated-

the said Ella and Missing Link lode claims, and the de-

fendant, the Buffalo Hump Mining Company, nor any of

the defendants, nor its representatives ever knew that the

said diamond drill hole had penetrated the said Ella and

Missing Link lode claims until after the said defendant

had purchased the Ella and Missing Link claims and had

extended its drifts and excavations to the point where

said diamond drill hole had so penetrated the said Ella

and Missing Link lode claims. This affiant says that the

alleged and pretended facts and statements set out in

the affidavit of the said MacDonald, which he says were

all known to this affiant and to F. R. Cnlbeptson, prior

to October 1, 1899, are false allegations and untrue in

every particular.

This affi.ant says that he does not know what the in-

tention of the said ^lacDonald may have been prior to.

or for several months prior to August, 1899, in regard

to procuring a lease or bond on the said Ella claim from

said Clark and his co-ow^ners, or as to whether or not he

notified Culbertson of his pretended intentions, in that

regard, or as to what may have passed between the said
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CuLbertson and the said MacDonald, except as said Oul

bertson may have stated same to this affiant.

This affiant denies that in the month of September

1899, he came to the said MacDonald and stated to him

that lie ought not to procure a lease on the said claim

from said Clark, but that he should stand in with this

affiant and this affiant would procure him a large

amount of stock in a new company that he was about to

form for the purpose of purchasing that and other

mines in the vicinity, qy that the said ^lacDonald

could make a great deal more money by standing

in with this affiant than by taking a lease on the said

claims from the said Clark and his co-owners; or thai

at any time this affiant asked the said MacDonald not

to mention anything ahout a strike of ore to Patrick

Clark or his co-owners; or that thereafter and prior to

October 13, 1899, or at any time the Buffalo Hump Min-

ing Company run a crosscut near the Ella west line and

struck any ore bod^^ in the Ella claim, as alleged in the

said affidavit of MacDonald, or had drifted more than

sixty feet upon any such ore body prior to October 13

1899, or that in said pretended drift or any drift there

had been encountered any body of clean shipping ore,

averaging from three to five feet in width from the said

crosscut to the breast of said drift, so as alleged in the

said affidavit of said MacDonald.

This affiant savs on information and belief that it is

not true that said ^MacDonald was in the drift in the

Ella claim on the twelve hundred foot level five or six

days prior to October 13, 1899. Savs that it is not true
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that there was at that time, or at any time, from eighty

to one hundred and fifty feet of clean shipping ore in

said drift. This. affiant says that the statement con-

tained in the last paragraph of the affidavit of the said

MacDonald is not true. That this affiant does not be-

lieve that the said iNIacDonald ever at any time con-

sidei-ed the Ella and Missing Link lode claims to be

worth a million dollars, or to be worth any snm over

and above the price paid to the complainants for the

same. But this affiant believes that the said MacDon-

ald in making the affidavit made and filed bv him herein,

vras actuated by spite and malice in doing so. That the

said MacDonald, during the year 1S99, sought to enter

the employment of the companies rej)re,seDted by this

affiant, and this affiant did consider the propriety of

making an arrangement with the said MacDonald for

entering the employment of the said companies, but

because of certain statements made by the said Mac-

Donald which came to the knowledge of this affiant,

this affiant concluded that tho said ^lacDouald was not

reliable in business transactions and conld not be be-

"ieved, either in the ordinary course of business, or un-

der oath, and therefore broke otf all negotiations with

the said MacDonald looking toward his employment

by any companies represented by this affiant; and affiant

believes that all of the statements made by the said

^lacDonald in his affidiavit filed herein, wherein he

claims to have h:id aiiy convei'sation with this affiant, or

wherein he claims to have seen any cor^s from diamond

drill holes, or to liave soon anv ore bodies' in the Ella
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(»r ^Missinji Link lode claims, or any statements tlmt lie

has made in re*>ard to said claiius, are wilfully and ma-

licionsly false, and made for the sole purpose of harass-

ing' and injuring the defendants and this affiant.

Answering the affidavit of J. C. Kalston, this afitiaut

Kays that if the said Kalston made the survey's which

he alleges to have made in his affidavit, he made same by

surreptitiously and secretly' sneaking into the mine un-

der false pretenses and by means of disguises; that by

such acts he obtained such alleged information an«I the

opportunities of making measurements and surveys

which he could have obtained in a legitimate way by a

courteous request to be permitted to inspect the said

mines, but that evidently preferred to do in such sur-

reptitious manner the things that he claims to have

done. That when said Kalston prophesies as to the

manner in which the stopes will be filled, or refilled

with waste, or as to the effect thei'eof, that he is guess-

.mg; that he knoAvs nothing of the manner or method

by which the said mine are being operated and worked.

This affiant says that the value of the ore extracted

from the Ella and Missing Link lode claims does not ex-

ceed $25,000.00

This affiant further says that in all of his transactions

with the complainants, whether personal or on behalf

of either of the defendants, that this affiaut has acted in

the utmost good faith and candor; that he ha*< not at-

tempted at any time to mislead the complainants or any

of them, or withhold any facts as to the development of

said ore bodies, or the value of the same in the Ella
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;mcl ]Missing Link lode claims. That this affiant pur-

chased the same for the defendant, the Buffalo Hump

Mining Company, and paid complainants therefor their

OAvn price, and paid complainants for the said Ella and

Missing liink lode claims at the s:ime rate as he after-

ward paid the sold Ciilbertson for his interest therein.

That it is not true that he, or the defendant Company,

paid the said Cnlbertson any price for his said interest

in the said claims in excess of that paid to each of the

complanants. That the whole price paid for the said

claims was five thousand dollars: that in the judgment

of this affiant these claims at that time were not worth

,any more than the sum paid, and that they are not now

\worth any more t(^ any other Company or person. That

said claims have no value or would have no value, except

to persons situated as (lie owners of the Tiger and Poor-

man mines are situated. That the ore bodies that are

being and have been worked, and will be worked in the

future, by the defendant, the Empire State-Idaho Min-

ing Si Developing Company, could not be made available

to work to a profit by anyone excerpt the defendants.

And this afliant denies positively each and every alle-

gation^ intimation, charge or insinuation or misrepresen-

tation, fraud or unfair conduct or speech charged against

him in connection with the purchase of the Ella and

Missing Linlc lode claims, whether same ma\ be charged

in the bill of complaint filed in this action, or in any

affidavit or statem.ent filed in support of the motion for

injunction or receiver.

Affiant further says that the matters and thivgs stated
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in this aflidavit that were done or performed bj the em-

ployees of the defendant corporation, or by persons act-

ing or working nnder the direction of this aftiant, as

general manager of such corporation, are based upon

the statements made to this affiant, to those acting un-

der his direction in carrying out his instructions as to

ilie doing and the manner of doing such thiugs. That

as general manager of the corporation defendant, ii is

not possible for affiant to see or personally know of the

doing of all of the acts and things concerning the work-

ing and operating of ihe property of the defendants, but

that affiant has given, and at all times does give careful

; attention to the giving ot instructions and to the man-

ner in which they are carried out and all of the state-

ments herein contained as to the matters and things that

have been done in connection ^^ith the working, devel-

oping and operating of the luining claims of the defend-

ant, have been carefully investigated by this affiant and

found by him to be true.

chart.es sweeny.

Subscribed and sworn to before me, this 13th day of

September, 1901.

A. L. RICHARDSON,

Clerk.
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J. C. RALSTON, recalled on bebalf of plaintiffs, tes-

tified as follows:

Direct Examination.

^By Mr. STOLL.)

Mr. Ealston, referring to tlie map whicb was put in by

the other side, showing a longitudinal section, showing

the Olark stopes in connection with the longitudinal sec-

tion, you have seen that map have you?

A. Yes, sir.

Q. I will ask you to state whether it is correct.

A. I judge it to be correct, excepting;, that it did not

show the two stopes in the 800 in correct outline.

Q. That is what I mean. In what respect were those

stopes not accurately shown?

A. The stopes are shown in a blurred form of a lead

pencil drawing, a blue pencil, as I recoller-t it, and show

no specific outlines; but, in a rough way, possibly, their

general or approximate location.

Q. The stope in the east, in the Ella ground, was

ihat correctly shown upon their map, pretending to ex-

tend into the Ella or Missing Link?

A. It could nor be correctly shown if shown as I say

it was.

Q. Was it correctly shown upon their map?

A. ISk), sir.

Q. Have you made a survey and actual measurement

of the premises, so tbat you can give us from your own

knowledge a correct plat or map, showing a longitudinal

section? A. I have.
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Q. Have you that prepared ?

A. Yes, sir; this is the map.

Qi. When did you make it?

A. I finished it a couple of days ago.

Q. When did you make the surveys?

A. Last Friday, I think it was.

Q. Where?

A. On the 800 level of the Tiger-Poorman mine of

yl^urke, Idaho.

Mr. STOLL.—We offer this map in evidence.

(Same was admitted without ohjectiou, and marked

Plaintiffs' Exhibit, No. 43.)

Q. Who accompanied you to Rurke and assisted you

during your examination of those stopes*^

A. Mr. James Harvey.

Q. One of the complainants in this case?

A. Yes, sir.

Q. Who else, representing! the defendants, accom-

panied you through the works?

A. Mr. Smith and Mr. Cartwright, on behalf of the

Tiger-Poorma Q people.

Q. How did you get access to the .SOO stopes?

A. By going down the main shaft of the Tiger-Poor-

man to the 1,100, and easterly on the 1,100 to the raise

up into the 800.

Q. You went up tJie raise into the 800?

A. Yes, sir.

Q'. What is the condition of the floor of the 80'0?

A. It is filled uenerallv with debris and fnlling ma-
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terial, which accumulates generally and naturally in old

workings.

Q. Did you see any indication there of a trench hav-

ing been dug, or were you shown where a trench had

been dug to the floor of that opening on the 800?

A. No, sir, we saw no indications, nor were we shown

any trenches.

Q. What assistance was given you by Mr. Cartwright

and Mr. Smith, representing the defendants, when you

went through tliere, in the shape of pointing out to you

The ore bodies which they had found there

^

A. They offered no assistance: they merely accom-

panied us, making notes occasionallv, as we ourselves

sometimes made notes. Sometimes they mad^ notes

when we did, and sometimes they did not.

Q. ]^id you niake a drawing of the roof, of what they

have seen tit here to call the Clark stopes, showing ac-

curately the ore seam, its size and extent?

A. Yes, sir.

Q'. Have you the drawing in your hand at this time?

A. Y('S sir, this is the drawing, on a scale of four feet

to the inch, sliowing the back or roof of the Clark slope.

Q. Does that correctly show the size of the ore seam?

A. Yes, sir.

Q. From actual measurements mado by you, at the

rime? A. Y^^s, sir.

Q. As it cent iu lies tlie entire length of that roof?

A. Yes, sir.

Mr. STOLL.--^^^^ offer that drawinc; in evidence.
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Mr. HEYBUIiX.—We object to it as imompetenr and

not proven.

(Said drawing is marked Plaintiffs' Exhibit Xo. 44.)

Q. Did you also make a drav* in<>- of tlie west face of

Ihe Clark stopes?

A. Yes, I have the drawing here on a scale of four

!eet to the inch, showing the west face of the Clark stope

from the roof or back thereof downward to the 800, but

omitting part of the vein between the first and second

floors. That omission is made because the vein could

not be seen at that point. Above that, ho\vever, the

vein was seen, and this drawing correctly represents

v>'hat we saw and measured in that face.

Q. How is the ore seam indicated on that drawing?

A. By a dark red color enclosed in black lines run-

ning down through a background of yellow.

Q. What does the yellow streak througih there repre-

sent?

A. The yellow streak represents the vein, or the fault

plane, rather, in which the ore occurs, while the green

on each side represents the enclosing walls.

Q. Is the same true of the drawing which is marked

Plaintiffs' Exhibit No. U, of which you testified just a

moment since? A. Yes, sir.

Mr. STOLL.—We offer this drawing in evidence.

(The same is marked Plaintiffs' Exhibit Xo. 45.)

Q. Did you also make a drawing of the east face of

the Clark stopes? A. Yes, sir.

Q. Have you the drawing?
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A. I have the drawing here, ou a scale of four feet

to the inch, showing the east face of the Clark stope for

its entire distance, from the 800 level to its back. The

'same system of colors are nsed in this drawing that has

been used in the other drawings of this stope.

Q. You now have the east face, the west face, and the

roof of the entire stope? A. Yes, sir.

Mr. STOLL.—AVe offer this drawing in evidence.

(Said drawing is marked Plaintiffs' Exhibit No. 40.)

Q. Who made the measurements from which you

have made this drawing''*

A. Mr. Harvey and myself.

Q. You are able to testify that each of those draw-

ings correctly representsi the size of the ore seam which

they purport to represent? A. Yes, sir.

Q. State, now, ^liat the width of the ore-bearing

seam on exhibit 40 is in the east f^ce?

A. Beginning at the back of the roof and going down-

ward on that seam, I have a measurement first of five

inches, another one of thi'ee inches, another one of five

inches, another one of two im-hes. another one of eight

inches, another one of six inches, another one ot two

inches, another one of seven inches, another one of two

inches, another one of five inches, and another of four

inches.

Q. Referring to exhibit No. 4.5, what does that rej^re-

sent? \. This is the west face.

Q. State the widtli of the ore seam there.

A. Beginninir at the back or roof and going down-
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ward, I have the hrst measurement recorded o{' five

inches, anotlier one of eiijhteeu inches, another of six

indies, another of five inches, and another of four inches.

Q. Keferring, now, to the roof of the Clark stope, ex-

hibit "No. 44, state what you found the width of the ore

seam there to be.

A. Beginning at the east end of the roof, 1 have a

measurement of four inches, another of six inclies, an-

other of four inches, another of five inches, another of

ten inches, one point at which there is no width of ore or

quartz, anotlier of five inches, and another six inches.

Q. The floor of that drift you have stated, I believe,

was covered with debris and other material, making it

impracticable and io.i possible to make an examination

of it? A. Yes, sir, it v.'as covei'ed, as you sa^.

Q. And you saw no indications that anybody else

had ever examined it"'' A. T saw none.

Q. And you were not told bv any of the persons that

accompanied you that an examination had ever been

made of if^ A. Xo, sir. .

Q. At the point wliere the raise enters the Clark

stope from the the 1,100 how much ore was there?

A. I don't remember, now. I will have to refer to

notes to state that.

Q. Get your notes. A. I haven't them here.

Q. Where are they?

A. They are at my office.

Q. Please send for them. I refer now to where the

raise enters the 800.
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A. Where the raise enters the SOO?

Q. Yes.

A. Oh, I understood you to say at the beginning of

the 1,100.

Q. (The preceding questions were read.) ^\'ell, that

was my mistake,

A. On the west side of that raise, the M-est face of

it, immediately under the floor of the 800, there is a

seam of quartz and ore, possibly about two inches svide.

Q. How about the other face of it?

A. There is no quartz or ore showing in the east face

of that raise.
i

Q. In what territory is the east side of that raise?

A. It is very close to end line of the Poorman-Ella.

Q. From a measurement, what do you state as to

whether it is within the Ella or within the Poorman?

Mr. HEYBUPvX.—The east side? Do you mean to

say?

Mr. STOLL.—The west side.

A. Oh, the west side within the Poorman ground,

and the east side in the Ella ground.

Q. Now, going downward in that raise, how do you

find the ore?

A. I find it for some distance downward very narrow.

Q. How narrow?

A, Oh, at its narrowest place on the west side there

I think it was aibout an inch and a half, and slightly, in

a general way, increasing downward from the 800, until
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I thiuk, perhaps, about the 16th floor it got to be some

reasonable width,

Q. Have you a drawing; showing a longitudinal sec-

tion of that raise? A. Yes, sir.

Q. Show it to me.

A. It is this one (referring to Plaintiffs' Exhibit No.

43).

Q. No, I mean a small drawing.

A. I didn't make that. This is a longitudinal draw-

ing, which includes the raise with the stopes.

Q. Mr. Ralston, you heard the testimony of some of

the witnesses for the defendants in this case, stating

that there was merchantable ore in the '800 in what we

call the Clark stopes. What do you say about that?

A. I saw very little merchantable ore in the Clark

stopes.

Q. Did you take samples from those different ore

seams of which you have given us the drawings?

A. Yes, sir.

Q. Have you had them assayed? A. No, sir.

Q. Have you them in court?

A. I have them here.

Q. Referring to the Complainants' Exhibit No. 2,

which is a drawing of the 1,200: Assuming this to be

upon the 800, how far a distance would have to be driv-

en through barren rock to reach what is called the Clark

stope from the east workings in the Poorman?

A. About 285 to 290 feet.

Q. What would be the cost of that?
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A. Well, I presume that would cost, perhaps, |12 a

foot to run. That would be |3,480.

Q. Did you measure and calculate the cubical con-

tents of the void in the so-called Clark stope on the 800?

A. Yes, sir.

Q. What does it amount to in tons?

A. I estimated it to contain 1,800 tons.

Q. That is being how high?

A. To a distance of—

Q. Well that includes the 600?

A. That is the entire shoot from the eight up to the

six.

Q. Includes the six, doesn't it? A. Yes.

Q. Did you estimate the value of that ore?

A. Yes.

Q. What is it?

A. We assumed it to be fifteen per cent ore.

Q. What is the result as to value?

A. We estimated that in that shoot there would bo

approximately 270 tons of fifteen per cent ore, which, at

seven ounces of silver to the ton, would give a total val-

ue to the shoot of |4,068.90.

Q. (Cross.) Of ore in the Clark stope?

A. In the Clark shoot from the eight up to the six.

(2. The rost of running the drift from the east work-

ings of the Poorman through that barren ground would

be, you said, how much, to reach this ore?

A. Thr<M- thousand four hundred and thirty-two dol-

lars.
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Q. And would that drift have to be run on each level

from the Poorman workings to tap that ore body in go-

ing downward? A. Necessarily.

Q. That is, if it was worked through the Poorman

mine? A. Yes, sir.

Q. AVhat do you say then as to whether, assuming

the values to be as you found them in the Clark ?iopes,

it would pay to work those ores?

A. It resolves itself into a mathematical calculation

in which it is \erj apparent that it would not pay. For

instance, there are, as I said before, I estimated there

would be 1,800 tons of material to be taken down upon

that shoot, to mine, which w^ould cost probably three

dollars a ton. That would be $5,400. Added to that

the cost of running 286 feet of tunnel at twelve dollars

a foot, being |3,432, or a total of |S,832, representing the

total cost of extraction, out of which we take 270 tons

of ore, that we estimate fifteen per cent ore, netting |4,-

068.90. The difference between those two would leave

a balance of |4,763, in debt, after having pursued that

operation.

Q. If the values and the size of the ore bod}' did not

increase as you went downward into the earth, would

those same conditions continue to exist?

A. Yes, sir.

Q. Mr. Ralston, you say you have some samples here

which you and Mr. Harvey took from the faces and roof

of the Clark stopes? A. I have.

Q. Please produce them.
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Mr. HEYBURN,—I would like to have the witness

identify the Clark stope; you mean the most westerly

of the stopes on the 800?

A. The most westerly—the one that lies approxi-

mately in the middle of the Ella ground.

Q. State where you got those samples you just pro-

duced, what they are, and number and identify them.

A. These are the samples taken from the faces of the

Ella or Clark stope. Sample No. 3 is a sample taken

from the east face of the second floor of the Clark stope.

This sample was broken from the full width of slab or

vein or quartz and ore; in other words it represents the

full width of the vein; broken from the vein as it stood;

between my fingers (holding up sample) representing

the width of the quartz and the ore.

Mr. STOLL.—We offer that sample in evidence.

(Same is marked Plaintiffs' Exhibit No. 47.)

A. (Continued.) Sample No. 2, at the back or roof

over the ladder in the Clark stope of the 800 foot level

above the 4th floor. The sample shows the full width

of vein of ore and quartz.

Mr. STOLL.—We offer this sample in evidence.

(Same is marked Plaintiffs^ Exhibit No. 48.)

A. (Continued.) Sample No. 1 from face of third

floor of tlie Clark stope, 800 foot level, about two inches

wide, being the total width of ore, just the same as those

others, though this one has become broken since.

Mr. STOLL.—We offer this sample in evidence.
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(Same is marked Plaintiffs' Exhibit No. 49.)

A. (Continued.) Sample No. 4 represents the full

width of ore seam on the west side of the raise from the

1,100, where the raise breaks into the 800 foot level,

Q. What is the size of that sample?

A. That is the width of the ore as it stands, perhaps,

an inch and a half.

Mr. STOLL,—^We offer this sample in evidence.

(Same is marked Plaintiffs' Exhibit No. 50.)

Q. You fjot those samples yourself, did you, Mr. Ral-

ston? A. ]\rr. Harvey and myself, yes, sir.

Q. Did you take fair samples with a view to being as

fair to the mine as possible?

A. Those are fairly representative samples, I think,

yes, sir. Certainly we could not take any more than

what is here when we have taken the full width of the

vein.

Q. Now, referring to the other stope that you found

on the 800 level east of the stope, where you got those

samples, what did you find there?

A. We did not pay as much attention to the stope in

the O'Neil ground as we did in the other, because, while

we went through it, it was not on the ground in ques-

tion, and therefore made no definite notes.

Q. What did you find in the east face of that?

A. In the east face of the east stope?

Q. The west face of the east stope.

A. The west face? Well, we found that that face

had been latelv broken. We found a moderately new
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clean face, as against the other parts of the stope, which

were not new and not clean

Q. How much has been knocked off of the face there?

A. Assuming- that the stope stood vertically as it

naturally would, with the timbers, there must be, per-

haps, at least, six feet of new material taken out.

Q. Where was the material that was knocked down

out of that stope?

A. It had fallen and rolled down below.

Q. Was it there in the stope?

A. Yes, sir; apparently so.

Q. What did it consist of?

A. Broken down vein stuff and some talc.

Q, How much ore did you find in the face in place?

A. My recollection is that there were about six in-

ches of ore there.

Q. What character of ore?

A. Much the same as those samples;

Q. What was there in the other face of it, the east?

A. I think, as I recollect it, that face showed about

an average there of something like the other, and de-

l)ending whollj" on recollection. We made no definite

notes of it.

Q. What was the roof like?

A. The roof did not impress me much differently than

the roof in the Clark stope

.

(I. What was the condition of the floor in that stope?

A. On the 800?

Q. Yes, the east stope on the O'Neil ground.



The Buffalo niimp MiuuKj (Un)ipaiiij ct nl. 1027

(Testiraoiiy of J. C. Kalstou.)

A. The floor was the same as elsewhere, namely,

filled with deibris, accumulated material, which one

would naturally expect to find after a stope had laid idle

for several years.

Q. Did you make a survey and measurement for the

purpose of determining whether that east stope was

within the Ella and Missino: Link ground?

A Yes, sir.

Q. What do you say from your measurement as to

where it is?

A. In that measurement I found that the stope prop-

er is in the O'Neil ground.

Q. How far is the west face of it from the Missing

Link line?

A. The west fact of this newly sloughed or broken

down, torn down ground, of which I spoke, probably,

falls without the O'Neil and within the Missing Link

two or three feet.

Q. And about six feet had been broken down in the

west face, I understand, you to say?

A, Yes; somewhere about that; six feet possibly in

height.

Q. Was the floor of that east slope, the No. 1 and 2

floors of that east stope, in the Ella or Missing Link

ground at all? A. No.

Q. How far from the line would it be?

A. In the vicinity of 17 feet.

Q. Seventeen feet into the O'Neil, I understand you

to say? A. Yes, sir.



1028 Patrick Clark ct al. vs.

{Testimony of J. C. Kalston.)

Q. Mr. Ealston, what connected those two stopes?

A. The 800 main drift.

Q. What was in that drift in the shape of ore?

A. No ore could be seen through the drift as I rec-

ollect it, and I think it was largely, in fact almost whol-

ly, the roof was wholly covered with stulls nailed down,

or at least we asked if they were nailed, and I think my

recollection is they said they were all nailed; at any

rate, we didn't try it.

Q. No indication of ore there anywhere?

A. It was covered up, we could see no indication of

any vein.

Q. Eeferring to Exhibit No. 18, put in by the defend-

ants, have you examined that mass of rock over there?.

A. I have looked at it.

Q. Did you hear the testimony of the witnesses as to

where that came from? A. Yes, sir.

Q. Please state the facts, if you have any explanation

to make concerning that?

A. That piece of ore apparently, as the witnesses

have stated, purports to be a piece of ore broken from

the southwest corner of the intersection of the interme-

diate drift and the crosscut on the 1,200. On one oc-

casion when T entered that mine I remember very dis-

tinctly of making a note of the appearance of this par-

ticular corner, and finding at that time a good deal of

ore standing there. I found that corner in much the

same general appearance as the general vicinity of those

workings. On a later date when the same vicinity was
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visited by myself and a party consisting" of Mr. Harvey

and two otliers, we found that that corner had been

broken down, a triangular piece had been broken off the

corner, Ho that much of the good ore which was seen

there originally was necessarily not to be found. And

I imagine this piece in question now is the

—

Mr. HEYBURN.—That triangle?

A. I don't say that triangle. I say I imagine it pos-

sibly came from that corner behind the triangle, if any-

thing. I don't know where it came from.

il. On any of your visits there did you take a photo-

graph of what you found?

A. Yes, sir; I took a number of photographs.

Q. State where you photogTaphed and what you pho-

tographed, and when you did it, and who was with you?

A. Those photographs were taken on September 20th

or 2flst of last year on the first occasion of my going up

to the mine.

Q. Who were with you?

A. Mr. Harvey, Mr. E. C. MacDonald, Joe Dolaud,

and one or two others. Amongst other things which

was done on that trip some photographs were taken.

Q. What have you a photograph of there?

A. I have, for instance, here, a photograph inarked

No. 4, on the back, showing the southwest corner of

the crosscut, and intermediate drift of the 1,200 foot

level, showing the fresh face. This is the face of which

I have just been testifying.
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(i. How mucli ore was there at the time that photo-

graph was taken?

A. There was practically no ore. There were then

some streaks running through, perhaps, much the same

as you would find them there, but not the amount of

ore which I said originally existed. This is taken to

show the condition there and to show the little streaks

of ore which now exist, and to show the newness of the

face.

Q. Does this show the corner from which that slab

of rock. Defendants' Exhibit No. 18, was taken?

A. That shows the southwest corner.

Q. Indicate it from there what particular point that

corner is, or is this the corner itself?

A. That is looking at the corner itself.

Q. Before or after the ore was taken off of it?

A. After.

Mr. STOLL.—We will offer this photograph in evi-

dence,
j

(Same is marked Plaintiffs' Exhibit No. 51.)

Q. What other photographs did you take?

A. ' I have another photograph here marked No. 6,

showing the width of the intermediate drift just east of

the crosscut in the 1,200 foot level. It is intended to

merely illustrate the width of that drift. It shows a

man standing in the center of the drift with his arms

extended this way, and apparently neither hand reach-

ing the side walls.

Mr. STOLL.—I will offer this photograph in evidence,

.IS Plaintiffs' Exhibit No. 52.
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Q. How large a man was it that was standing in the

drift?

A. A man who stood, perhaps, at five feet eleven.

Q. What other photograph have you?

A. I have a photograph marked my No. 8, which

shows the west face of the east drift of the 1,200 in Ella

ground. That is the long drift where it begins and the

crosscut ends.

Q. How far from the crosscut?

A. It is at the end of the crosscut, at the south end

of the crosscut.

Q. What is the purpose of that?

A. This is merely taken to show the ore and vein as

it stands revealed in this breast, showing how the ore

runs down, and its usual dip, and how also it widens as

it extends. And is shown here to illustrate amongst

other things how a great body of ore, or any body of ore,

might on a specific level cut off or decrease materially in

size, and how when taking a sample along the floor one

would find a six-inch streak of ore, wherei as immediate-

ly above it you might have ten feet of ore. I turned that

upside down, and have a practical illustration of what is

alleged to exist in the vicinity of this first photograph

which I showed, where Mr. Wiard testified as to a trench

having been driven across or along this crosscut, and

across the intermediate, where he testified to two six

inch streaks. This very happily illustrates that feature

of it.
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Q. How iiiucli ore, by turning it upside down, do you

have there, as sliown upon the photograph?

A. In this particular case you have approximately

thren times as much ore above this line as you have be-

low it.

Mr. STOLL.—I will offer this photograph in evidence

as Plaintiffs' Exhibit No. 53.

(2. Mr. Ralston, did you hear the testimony of Mr.

Cartwright, and, perhaps, another witness or two, to the

effect that a trench had been dug on the 1,200 at the

crosscut? A. Yes, sir.

Q. And that they had taken samples from that

trench? A. Yes, sir.

Q. When you visited the mine there with Mr. Harvey

when did you say that was?

A. t^eptember 20th and 21st.

Q. No, recently?

A. 1 think it was last Friday.

Q. ^Aliat day of the month?

A. Friday was the 24th. We went to work on the

24th and visited the mine on the 25th of January, 1902.

(2. At that time, who accompanied you through the

mine? A. Mr. Smith and Ml*. Cartwright.

Q. Both in the employ of the defendants?

A. Yes, sir.

Q, They were sent with you for the purpose of—at

least they did accompany you and took observations a^

to what you did? A. Yes, sir.

Q. Did they give you any advice or state to you any-
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thing about their havino- duo- a trench on the l,2i00 at

that i-rosscnt? A. No, sir.

Q. And what they have found there, or invite 3''ou to

go down and inspect it?

A, No, sir. No reference was made to trenching or

sampling of trenches, or anything of that character.

il. Did they give to you any other assistance or point

out to you at any place in the mine any physical con-

ditions that would either aid you in testifying for the

complainants or put you upon the right track in case the

complainants' theory of this case Avas incorrect?

A. No. They accompanied us as I said before; tJiey

merely accompanied us. Of course we had conversation

from time to time, passing jokes and the like of that.

Q. That was all there was to it?

A. That was the essence of the business.

Q. You are an engineer, Mr. Kalston?

A. Yes, sir.

Q. United States Deputy?

A. I am in several states, yes.

Cross-Examination.

(By Mr. HEYBURN.)

Q. Mr. Ralston, I refer you to your blueprint. Plain-

tiffs' Exhibit No. 43, on which you show several stopes.

Is that made from an actual survey made by you?

A. Of the stopes as I stated, all of the lines drawn

on that map excepting the 800 level, is a copy of your

own map.
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Q. Then it is not made, or does not purx>ort to have

been made from your personal surveys?

A. With the exception just named.

Q. Now, you have drawn the O'Xeil stope on this

map above the 80O foot level. Did you survey that and

make this map from an actual survey of that stope?

A. We made the measureanents from which that

drawing was made.

Q. I have used the word survey. Did you make it

from an actual survey?

A. Actual survey, you understand, includes measure-

ments.

Q, But I will use the term survey. Did you make

that from an actual survey with an instrument?

A. Not with an instrument.

Q. You surveyed it with the eye?

A. I made a survey without an instrument.

Q,. With the eye?

A. With the tape line, and plumb line and such.

Q. What instruments did you have with you in mak-

ing or measuring this stope from which you have put

it upon this map; that is, the O'Neil stope?

A. The tape line.

(i. Anything else but a tape line?

A. That is all.

Q. You did not have a level? A. No level.

Q. Xor plumb line? A. No, sir.

Q. Yon just had a tape line?

A. I liad a tape line only.
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il. What measurements did you make in that; how

many?

A. We made a number of measurements first in re-

spect to the width of the ore and the like of that; but

the measurements from whit-h the drawing is made con-

sisted in measuring the length of the stope.

Q. At what points; on the lioor?

A. On the floors.

Q. And the roof?

A. We did not measure up to the roof. We mea-

sured under the roof.

Q. Did you measure along the top of that stope?

A. Yes.

Q. Longitudinally? A. Yes, sir.

Q. How many feet w^as it?

A. I will scale it for you.

(2. I would like to have your memory

.

A. Well, my recollection is now^ somewhere in the

vicinity of fifty feet.

(^ How long was that stope longitudinally along the

floor on the 800 feet level?

A. Well, it was some ten or fifteen feet less.

Q. What is the scale of this map?

A. .Forty feet to the inch, I think.

Q. And it was ten or fifteen less in length along the

floor than it was along the top of the stope?

A. What floor?

Q. Of the 800.

A. The 800 floor, yes, sir.
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Q. Now, you have said there was about how many

feet that have been freshly pulled down,

A. I said my judgment or guess would be that there

must have been possibly six feet of it, assuming that

the stope stood vertically with the timbers?

i}. Don't you know there has not been any of it

pulled down at all since this suit was commenced?

A. Do I know what?

Q. Don't you know there has never been any of the

face of that stope pulled down at all since this stoi:)e

was opened, since this suit was commenced?

A. I don't know that. I think I could say very safely

indeed that perhaps there are no large pieces, but there

is some of that stope falling.

i^. Now you are using the term falling. Is this

purely a question of caving down? I understood you to

convey the idea that some one had mined this down.

A. I think perhaps I used two or three words in that

connection; I said pulled or fallen. If I did not I

should have said so.

Q. What do you think? That that has been mined

or pulled down, this six or eight feet of it?

A. Well, I would not like to venture an opinion on

that. The onh' comment is that it is a fresh face, and

mucl) of the material lying below is moderately fresh,

i.'onclusions could be drarwn of course that it might have

fallen, or sloughed off, but on the contrary it could have

been blown down by the miners.

Q. And it might have just fallen? The O'Neil stope,
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as you call it here, or as it is called, did you measure the

distance 'between the Clark stope and the 0''Neil stope

with the tape on last Friday? A, Yes, sir.

Q. How many feet is it?

A. I have forgotten now unless I scale it there.

Q. You have no recollection on the subject?

A. No.

Q. You had just a tape line?

A. A tape line.

Q. You have drawn the Clark stope . Yi)U measured

that along the 800 with the tape line, too, didn't you?

A. Yes, sir.

Q. Measured it along the top of the stope.

A. To determine the length of the stope we measured

it on the floors.

(2- The drift is perfectly straight between the O'Neil

and the Clark stope?

A. Oh, as those stopes prevail there, not a mathe

matical line.

Q. Can you see from on<? to the other?

A. I think jon can very handily.

Q. You did not make any survey with instruments

at all when you were there the other day, of the Clark

stopes? A. Not with an instrument.

Q. Just a tape line measurement?

A. Yes, sir. I might saj' in that connection that I

had a copy of your map of the 800, so that I could al-

ways determine such data as I should wish to add to

whatever I miffht have accumulated.
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Q. You have criticised this map. I am using a copy

of the map offered the other day, in which you say there

is a blurred showing of the Clark stope on the 600.

Did you survey that stope any more accurately than the

defendants.

A. This is not the map I referred to in my testimony.

Q. No, these are all imprints from the same original.

A. No, sir, I think not. Your first section file, as I

recollect it, is not that section.

Q. Well, just call for the exhibit you refer to. They

are all here.

A. My recollection is of that, that there was filed

when you came into court, another longitudinal section

answering the description which I made.

Q. Perhaps I can assist you in this. Is it not a fact

that the showing you refer to was on the 800, as it is

here on the 1,G00 on this map. That was before the

800 foot stopes were available that we showed them in

the same condition as we show the 600' on this map,

which I now show you. This is the map Mr. Smith iden-

tified the other day. Isn't it a fact that the blurred con-

dition on that map you referred to is as shown on the

600 on this map?

A. That is my recollection, that you showed blue

pencil spots upcm the map at that time.

Q. Don't you know that that was because at that

time the 800 foot level was not accessible, that it had

not been reached by the opening or development?
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A. No, I caunot say that. If I did, I had forgotten

it. I do not know in fact that it was not.

Q. Why didn't you go up into the 800 when you were

surveying before this? This is the first time you had

been in the 800, on last Friday? A. Yes, sir.

Q. Why didn't you go in there when you were there

before?

A. Well, it was not accessible from below.

Q. Well, that is it. Why not come right out and say

so.

A. Well, I do not desire to resort to subter-

fuge. I desire to be as fair in the matter as possible,

and moreover I would not like to have you say that I

had criticised your map. It was not in sense of criti-

cimn, but in the sense of stating what I recollected of

that map, and the reason why I have my stopes show-

ing there.

Q. Have you not seen and had access to this map that

was offered in evidence on the 7th or 8th of January

hearing, that gave an actual survey of those stopes upon

the 800?

A. I don't think I ever saw it until you unrolled it

here.

Q. Wasn't you present at the hearing when Mr. Smith

testified and offered this map in evidence?

A. Yesterday, I think.

Q. No, this map was put in evidence at the first hear-

ing.
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Mr. GORDON.-—^It has been with the examiner ever

since then.

Mr. HEYBURX.—All right; I wanted to ^ee what in-

formation this witness had. I could not see any oibject

in attackino- the accuracy of a map.

The WITXBS'S.—Well, I think you misunderstood

that feature of it, Mr. Heyburn.

Q. Xow. ^fr. Ralston, you have o:one into some fig-

ures as to the expense of reaching the ore in the Clark

stopes, and have drawn deductions from it that the ex-

pense w^ould be so great that it would not pay to run

from the stopes into the Poorman over there. Were

you referrino- to the ore above or below the 800 foot

level? A. The ore above the 800.

Q. Well, it is all opened up by the 800. A. Yes.

Q. What necessity would there be to run any more

levels to get at that ore then?

A. Well, you are speaking of the cost of extraction of

the ore?

iQ. The cost of extraction would be considered in

connection with the present development, would it not?

A. The cost of running of that drift would be charge

to whatever ore you were pulling down.

Q. That drift was run many years ago, was it not?

A. Possibly it was; I don't know when it was run.

il. It was run before the stox>es were started?

A. Necessarily.

(}. Then you would not recharge the expense of that

to future de-velopment, would you?
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A. You would charge it to whatever jou took out.

If you are running to reach a stope you would' charge

it to that stope, I imagine.

(}. I understood your testimony w^as in the nature of

the testimony of an expert,, or a man who is familiar

with the cost of mining, and you were attempting to

show that the ore in the Clark stopes could not be mined

now, because of the expense of reaching it?

Mr. STOLL.—Xo, he does not testify that.

Q. Did I understand you correctly?

A. No, it was not in that sense. It was to show the

cost, as I stated, at the time of taking out that specific

shoot of ore,

Q. Do you mean in the past or future?

A. The cost to take it now, or jwssibly, if you please,

some time past, or if you please, in the future.

Q. Then you think that you w^ould count the cost of

that 800 foot drift or level in estimating what it would

cost from this time on to take out ore from those stopes ^

A. Out of that particular shoot, yes, in this contro-

verteil ground.

Q. You would give no credit for the fact that the

work was already done and paid for?

A. Well, there might be circumstances under which

I would, surely. I have in view the fact of this con

troverted ground, ^fr. Heyburn, you understand.

Q. If you were in charge of that mine to-morrow, and

were considering the question as to whether you would

resume operations on the Clark stopes and take out ore,
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would you be deterred from the fact that this 800 drift

had cost a great of money, or would you be governed by

the question as to whether or not from this time on you

could work it to a profit? How is that?

A. Oh, I guess you are right about that.

Q. Xow, you say there was no merchantable ore in

the Clark stopes or in the stopes above the 800 foot level.

Did I understand you correctly?

A. In the Clark stopes, I think that is what I stated.

Q. The stopes above the 800 foot level that you ex-

amined, all of them or either of them, was there any mer-

chantable ore in either of them?

A. I saw none. There is ore in there which taken b;

itself would be merchantable, to be sure; but the ex

pression "merchantable," as applied to the extraction of

ore, no, I saw none in that respect.

Q. What do you call mechantable ore?

A. Ore of sufficient value and of sufficient quantity

to warrant mining.

Q. What would be a sufficient quantity and quality

of ore to warrant mining under existing conditions iri

the Clark stope?

A. I should base that answer upon what I found in

that mine below-, and it would be this. Possibly, with

respect to value, fifteen or twenty per cent ore, and in

width say twelve inches.

Q. That is about the limit, is it?

A. Well, that seems along those lines to have pre-

vailed pretty generally below.
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Q. Have you had any experience in extractino^ ore

and determining the question of whether it would pay

or not? A. Not there.

Q. Anywhere? A. Yes, sir.

Q. Where?

A. In the State of Washington, for instance.

Q. In what mine? A. Various mines.

Q. Did the duty devolve upon you of determining

whether the ore would pay to take out or not?

A. It did; yes, sir.

Q.. In what mine? A. W^ell, a number of mines.

Q. Give me one of them, ^Ir. lialston.

A. The Deer Trail mines, in Cedar Canyon, for in-

stance, and several of the mines in the Republic Camp,

if you please; and two mines T remember in British

Columbia.

Q. Were any of them silver-lead mines?

A. Two of the mines carried lead, and two of them

were silver mines; essentially, silver mines.

Q. The}^ were not mined for lead-silver ores?

A. They were mined for silver ores, generally. The

ore was largely silver.

Q. Did I understand you to make an estimate of the

value of the ore in the Clark st(»pe that would be rei)re-

sented by the void? ,

A. No. I made an estimate of what the shoot might

contain.

Q. You say these samples you brought from the Clark

stope are representative samples? If the Court should
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send a man there to bring samples from that mine, you

say those are as fair samples as he could bring of the

ore; that is, you have as good and as bad ore as there

is in that stope, hav^e you?

A. By virtue of the fact that those samples in every

instance represent the full width of the vein as con-

tained in each i)iece, I cannot conceive of any other con-

ditions which would be more representative.

Q. Then, a test of the valtte of those samples, 1, 2,

3, and 4 that you have introduced here to-day, will be a

fair test of the lead found as it is exposed in the Clark

stope, will it? }n case the Court sends somebody there

to sample that ledge?

A. Well, T cpnnot say that. The gre^iter the number

«>f samples takeu of a vein or stope, of course, the more

satisfactory the result would be.

Q. Yoti were present at the hearing' of this case in

the early part of January, in which the witnesses for

the defendants testified that I hey had sampled the tloor

of the Clark and O'Neil stopes on the SOO foot level,

v^ere you not, and you knew that they had sampled the

floor of those stopes?

A. T was present a part of that time, ves, and I heard

some testimony given of values, and the like of that.

Q. Anrl you knew they had been sampled; that is,

that the defendants had sampled the floor of those

stopes? A. I do not recall that item.

Q. You heard :Mr Wiard testify that he took those

samples of thirty to thirty-six inches across the floor of
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the stope in the 800 foot level, in the Olark stope, did

you not? A. Yes, sir.

Q. And o-ive the results in lead and silver?

A, Yes, I think I did.

Q. Then, why didn't you, A^'hen 3^()U were uj) there

last Friday, do the same thii?;^?

A. Well, that was yesterdav he testified.

Q. You heard him testify to that a month ago, didn't

you, in tlie early part of January?

A. I am not sure about tliat, Mr. TTeyburn. Perhaps

I did. ,

Q. Why didn't yon sample t iie floor of those stopes,

when you were tbere?

A. Well, we were sairiplinm we brought into court

here what we considered to be fair samples of a vein

or a face whicli stood without contamination, which

stood without a fall of decree, and the resultant condi-

tions which oibtnined in the floor of any level. And if, in

addition to that, we found a face forty feet hi^h, I think

a man, ordinarily, would be excused from dis^fiinsj under

a floor if h<' found that in the face.

Q. Then, it is not a fact tiiar you did not do it be-

cause you were not advised that the defendants had

done it, was it? Tt Avas because, in your judgiuent, it

was not necessary, wasn't it?

A. I say, frankly, Mr. Heyburn, that I have forgot-

ten that ]Mr. Wiard did testify as to the floor. I had

forgotten that he had testified, or that anvbodv had tes-

tified, as to any floor samples.
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Q. Was there any clean galena ore in the Olarl;

stopes at any point exposed? ^ A. Yes.

Q. Why didn't you bring some of it into court?

A. Because, in bringing a sample of this character, I

believed I was bringing more of a representative sample

than gouging out a little clean galena.

Q. You have not any doubt but that large piece of

rock in the box is that corner that y»)u saw and that

you photographed, have you?

A. Oh, I haven't any reason to question it, ^Ir. Hey-

burn.

Q. 3Ir. Kalston, you do not want to be understood as

saying that, in 3 our opinion, between the time that piece

of rock was taken down and the rime you first saw it,

some galena had been taken off that corner, do you?

A. Between the time I first saw it?

Q. Yes. A. First snw the corner, you mean''

Q. Yes, and the time that this was taken.

A. I don't know when this was taken, but I know

this—that by whatever method, I do not pretend to say

- -I do know that that corner was not in the same shape

vviien I saw it on tlie 20th of September as it was when

1 saw it at an earlier date.

Q. What parlier date? A. May, of last year.

Q. You saw it in ^May, and you say that it had been

changed, or a (hange had been wrought in it, between

that time and September?

A. Yes, sir, I saw it in May.

Q. ^Ir. Balston, \vhen you testified in this case ia No-



The Buffalo Hump Mining Company et al. 1047

(Testimony of J. C. Kalston.)

vember, you overlooked that, did you, tliat the corner

had been changed; that tlie galena stayed tliere on thi^ee

of those corners, clean galena?

A. I think not; T think some reference must have

been made in my evidence to tlmt.

Q. Those are freehand drawings, are they?

A. Xo, sir, they are to a scale.

Q. How many samples did you take on the east faee

of the Clark stope?

A. I brought into court, here

—

Q. How many did you take, at all?

A. We have taken tl)<:'se four samples, here.

Q. Did you take any samples that you have not pro-

duced here? A. Xo, sir, not at that place.

Q. At how many points did you measure or pick into

the face of the ledge on tlie east face of the Clark stope?

A. We did not pick into it any place.

Q. How man}' points did you measure?

A. We measured and estimated wherever we could

see it.

Q. How many ydaces did you measure, and how many

places did 3'ou estimate?

A. Well, I made two defl)nte measurements that I

remember now. 1 could tell by referring to my notes.

Mr. STOLL.—Kefer to your notes.

A. My notes are not here.

Mr. HEYBLT\X.—Xo, not while I am cross-examining.

My. STOLL.—We object to his talking at random
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about matters that can be made absolutely certain b}-

his notes.

^[r. HEYBUKX.—No. this was hist Friday, only a few

days ago.

Mr. STOLL.—1 state to the witness that he is entitled

to refer to his notes, if he wants to, and not to answer

at random.

Mr. HEYBUIvX.— Xot when I am examining him.

Q. Xow, Mr. I'alston, how many points did yon meas-

ure when you were tliere hist Friday examining the

A^idth of the ledge as exposed on the east face of the

Clark stope?

Mr. STOLL.—Where are your notes, Air. Kulston?

A. At the office, my office.

Mr, STOLL.—If yon rarmol tf^stify without those

notes, you can say so.

Mr. HEYRUEX.— I object to that statement of -oun

sel to the witness. I want the witness' memory to some-

thing that occurred within a w^eek.

Mr. STOLL.—l^'or the purpose of trapping him, for the

purpose <)f bringing into the case confusion, rather than

to make certain that which can be easily made certain.

Put that into the record. The g'eneral character of this

defense has been right along those lines from start to

finish.

Q. Mr. Kalston. answer that question. (The last

question was read.)
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A, I cannot say, speciticaJly, iinlciss I refer to my
notes.

Q. 1 want your recollection of it.

A. I reiterate what 1 just said, and supiMenient that

)>y this, that my business is one in which I am makiii^ a

jireat many recor<]s of measurements, and 1 would iiave

to have a better memory than I have to set>n^eiiate and

keep fresh in mind all those sort of things, to answer

you as specifically as 1 ought to.

Q. Give me }()ur recollection, Mr. Ralston.

A. I say my recollection would have to be refreshed

by reference to my notes.

Q. Have you any recollection on the subject, at all?

A. I have a recollection of making a number of meas-

urements,
j

Q. Give me the benefit of it.

A. This is for the benefit of it.

Q. You say you have no recidlection?

A. No, I say I have a distinct recollection of having

done the work and having made a number of measure-

ments.
I

Q. How many measurements did you make to deter-

. mine the width of the ledge on the east far-p of the

Clark stope?

^fr. STOLL.—That is O'bjected to as having been an-

swered fairly and sc[uarely.

Q. (By ^fr. STOLL.) Can you get your notes? Are

they accessible where you can get them in a few mo-

ments?
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Mr. HEYBURX.—The, witness cannot leave the wit-

ness stand while I am examinino^ him.

Mr. STOLL.—(live your auswer to mj question, Mr.

Ilalston.

A. I can get them by going after them to my office,

yes.

Mr. STOLL.- -How far is yonr oftlce away?

A. A block; it wonld take ten minntes, perhaps.

Mr. ITEYBFKX.-AAel], the witness will not be ex-

cused.

Mr. STOLL.— If counsel wants to further examine this

Avitness. we insist that he be permitted to g'et his notes.

Mr. HP^YBUKX.—I will not excuse the witness from

the witness stand until I an: tbrough cross-examining

him. /

Q. Do you decline to answer that question any more

specifically?

A. That is as specifically as I can intelligently an-

swer it.

Q. If Mr. Stoll had not suggested to you that your

notes not being here would be an excuse for not ansAver-

fng it, you would liaye answered these <]uestions. would

you not? A. I think not.

Q. You were getting along yery nicely with your

recollection. Xow, .Mr. Kalston, how many places did

you measure the width of the ledge in the Clark stope

on the roof of it, that is, on the top, to determine its

\yidth?
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A. The answer to that would be the same as the an-

swer to the other.

Q. Give it to us.

A. Namely, that I desire to have reference to my

notes.

Q. Have you any recollectix>n on the subject?

A. I have a distinct recollection of having done the

work and having made a number of measurements.

Q. Have you any recollection as to the number of

measurements you have made?

A. Not specifically.

Q. Have you any recollection? A. I have.

Q. Give it to me.

A. I know that I made more than three, and I know-

that I made less than fifty, for instance.

Q. How many more tlian three did you make?

A. Oh, I don't pretend to say, unless I can see my

notes.

Q. I will ask you the same question as to the meas-

[urements on the Avest face of the Clark stope. How

many measurements did you make to determine the

width of the ledge on that face?

A. My answer to that would be the same as my pre-

vious answer to the previous questions.

Q. What is the answer? I want it specifically.

A. Namely, thnt ir- ar.s-wev thai intelligently, I will

have to have access to my notes.

Q. Have you any recollection as to the num'ber of

measurements you made on that west face?
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A. I have.

Q. Give it to me.

A. In the same way that I just spoke of a moment

afjo; namely, that I know there is more than two or

three, and I know that there were less than thirty or

forty.

Q. Do you think there wore twenty of them?

A. I don't sa}'.

Q. You will not say?

A. If I can see my notes, I can tell you, definitely,

Q. Now, on the east f«ice of that stope how perpen

dicular is it? A. The east face of what stope?

Q. Of the Clark stope.

A. It is irre^iiilar in the roof.

Q. Can yon climb up to it?

A. Climb up the face?

Q. Yes.

A. No, I think not. I had a gi'eat deal of trouble

to climb from floor to floor in the center of the stope.

Q. There are no places ajiiainst the east fac€^, are

there, that you can pass from one floor to another?

A. I think all the floors on the east face were right

np against the rock, against the face; that is my recol-

lection of it, now.

Q. Could you get at all parts of the ea«t fare from

the floor to the top of the stope?

A. No, not at all parts.

Q. How high up could you go?

Q. You could fx.9t, no matter on what floor you
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started, you could always i^et to the roof, aud ou the

tioor of whicJi you speak there is more or less accamu-

iating matter.

Q. How many floors were on that face?

A. There were four.

Q. Three or four different iioors?

A. That is my recollection.

Q. And that is all you were on on the east face,

was it? A. That is my recollection of it, yes sir.

Q. You were on four (loors on the east face of that

. stope? A. 1 say, that is my recollection of it.

Q. And on each of those llooi^s you measured the

width of the led^e?

A. I measured and estimated it wherever we saw it.

Q. And the same is true of the west face, is it? You

were on four floors on the west face?

A. As I said, we did not i>:et in on one floor on the

west face. I remember that particularly, as that is

shown on a drawiuic^ there.

Q. And could you reach the roof or top of this stope

from the top floor all the way alons:? A. No.

Q. Flow did you *ret at it to measure the ledge up

there? A. We estimated it.

Q. With the eye? A. With the eye.

Q. Did you pick into it? A. No, sir.

Q. You couldn't reach it with a pick, could you?

A. Oh, yes.

Q. Why didn't you pick into it?

A. It was not neces'sary, as I recognized it as the



1054 Patrick Clark et al. vs.

(Testimony of J. C. Ralstou.)

same bone or slab of ore that forks and stands out so

strongly there tliat it could be seen without any picking.

Redirect P^xaiuiuation.

(By Mr. STOLL.)

Q. How much clean galena did you find in those

stopes?

A. I could not say as to that. There were places

V'here one would ^ee a little spattering of clean galena

at times.

Q. How did the showing of galena there com.pare

with what you saw in the 1,200 the first time you were

in the 1,200?

A. What parr of the 1,200? Tlie 1,200, generally?

Q. Yes.

A. Well, with respect to the width, there is no com-

parison, at all. To be sure, there are places in the 1,200

where perhaps the ore might be found to be as lean, but

the general pre^ailinu' aibundame of ore in the 1,200 is

much greater and iiukIi better and much richer than

anything we saw in those stopes. My judginent is. that

in those Clark stopes the average values there, perhaps

would not be over five per cent; so that the values be-

low, I fancy, of course, are much higher.

Mr. STOLL.—There is a matter I forgot to call his at-

tention to, whicli 1 will recall him for.

Q. Did you make an examination of the 1,(>00 in the

Poorman?

A. We went into the l,(iOO, T think; when the party

Avas there; but not on this last trip.
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Q. I mean the 1,700.

A, We entered the 1,700, jes.

Q. Did you hear Mr. Miller's testimony here to the

effect that the 1,700 drift was no better showing than

the Clark stopes? A. I tixink I did.

Q. What is the fact as to that?

A. My recollection of Mr. Miller's testimony in that

connection was that it was a general comparison, in

which he stated that the Indications in the 1,700, and the

appearance of it was very poor, and instituted a com-

parison in some way with the Clark stopes. It struck

me at the time—and I have this very distinct idea on

the subject—that inasmuch as the Clark stopes reveal

so small a bone or slab of ore or quartz in its face and

back, and that on the 1,700, where the vein is shown

for a width of 2 feet, at least, in the breast, and in the

back, for a short distance out from the breast, that there

was no comparison at all. And that also in that connec-

tion it seemed to me rather unhappily drawn in this,

that the 1,700 breast was five or six hundred feet, prob-

ably away from this ground in question, away from a

point vertically under the Clark stopes.

Recross-Examination.

Q. Did you raise any question as to that piece of rock

being the corner as you saw it there last September?

A. No ; not as I saw it in September.

Q. You do not raise any question on that?

A. Not on that date. You mean the date when we

went in as a party?
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Q. Yes, in last September. A. Yes.

(Witness excused.)

Mr. HEYBURN.—I want to say, before you close, gen-

tlemen, so that you may consider it between now and

the next meeting;, that I have drawn and will serve on

you to-morrow, a petition, to the Judo-e, to select an

enfi^ineer and assayer, and send them on the ground in

controversy, who shall not 'be witnesses of either party,

or an engineer from the Coeur d'Alene country, to de-

termine as to whether or not the ore that is said to exist

there by the witness, MacDonald, five or six feet of

clean ore in the 1,200 foot level, is or is not there. I

will notify you to be there on the 8th.

(Whereupon, an adjournment was taken herein until

to-morrow morning at 10 o'clock, Saturday, February

1st, 1902.)

Spokane, Feb., 1, 1902, 10 o'clock A. M.

The parties met pursuant to adjournment, whereupon

the following proceedings were had, to wit:

J. C. RALSTON, recalled on behalf of complainants,

testified as follows:

Direct Examination.

(By Mr. STOLL.)

Q. Mr. Ralston, a notice has been served this morn-

ing by the defendants upon the complainants to the

effect that they are going to apply to the Judge of this

court, to appoint an engineer and assayer to make an

examination of the 1,200 foot level, also the 800 foot lev
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el, in the Ella and Missing Link claims, with a view of

advising the Court, as to the size and extent of the ore

bodies therein. State, please, whether there are any

ore bodies left in the 1,200, and state generally its con-

dition.

A. The main ore body of the 1,200 in the east drift

has been all stoped out, so that whatever ore is left

standing will be found now in the west face of the east

drift, where it starts from the end of the crosscut; and

the ore at that point would not be a measure of the

prevailing width of the ore body east of there, as I

found it and saw it at various times. The ore along the

1,200, from a point about seventy-one feet east of this

crosscut has all been stoped out both above and below

the 1,200, while the 1,200 itself is in swelling ground;

and has pinched probably two feet, since I first saw it.

Q. How about the ore body under the point where the

diamond drill penetrated the vein in the east end, dia-

mond drill hole No. 2?

A. That body has been stoped out.

Q. Both above and below?

A. Above and below.

Q. How about the intermediate drift?

A. That has been stoped for some time.

Q. Above and below, both?

A. I cannot say immediately below. There may be

a little ore standing there, but if it is, it is pretty close

to the end line.

Q. Could an intelligent report be made by an engi-
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neer or assayer or a mining man, as to the amount of ore

and its character, that was contained in that level, eith-

er at the time this suit was brought or during* the latter

part of the year 1899, and the forepart of the year 1900?

A. You mean, could an intelligent report be made

as to the values at that time, and the extent and width?

Q. Yes.

A. Well, yes, along the 1,200, I think, an intelligent

idea certainly could be arrived at as the ore stood there.

Mr. STOLL.—Read my question. (The question was

read.)

Q. Could an intelligent report now be made?

A. No.

Q. By an engineer examining it now. Why not?

A. Because the ore is not there to be seen, and be-

cause the 1,200, as I said, is in swelling ground, or was

in swelling ground at any rate.

Cross-Examination.

(By Mr. HEYBURN.)
™"

Q. Mr. Ralston, did you see the intermediate drift

before the stope was made above it?

A. I can't say. My recollection very distinctly is

that it was stoped when I first saw it.

Q. It had been stoped years before, had it not?

A. I don't know how long. I know some stoping

evidently had' been done there, because there was shoot

there.

Q. Did you see the east drift before it was stoped?
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A. I saw the east drift before any of the ore was

stoped out of the 1,200 floor; yes, sir. And I saw the

backs of the stopes as they were progressing, and as they

had broken through into the 1,200.

Q. When did you see the tast drift first?

A. I would have to refer to my last year's diary to

tell you that.

Q. In what year was it?

A. I saw it last year.

Q. And it had not been stoped then?

A. It certainly had not been, because they had brok-

en through, opened only a few feet, when we as a party

examined the mine in September.

Q. I refer to the stope above the east drift.

A Yes, sir.

Q. Did you ever see the east drift before the stopes

rising from it were made?

A. Well, I don't know to what height the stopes were

when I first saw the east drift, no.

Q. But they had been practically stoped up there?

A. There was stoping evidently going on up above

there, taking ore out of there and out of those shoots, as

I recollect it now.

Q. What stoping has been done on the 1,200 foot lev-

el in this ground in controversy since you first saw it?

A. I don't know, I am sure.

Q. With regard to the quantity of the stoping?

A. My idea of that is that there probably has been a
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quarter of the stopes taken out since I first saw that

mine.

Q. (Direct.) That is above the 1,200?

A. Above the 1,200.

Q. And whatever was taken out, it was already

stoped up a considerable distance when you first saw it?

A. There was some stoping, I suppose.

Q. Has there been any new stoping started up above

the 1,200, on this gTound in controversy, since you first

saw it? Any stoping started from the roof or top of the

drifts? A. From the top of the 1,200?

Q. Yes? A. No, I think not.

Q. Then, it had all been stoped up some distance

when you first saw it?

A. Possibly. Not all of it, no; but there were some

stopes.

Q. What part of it?

A. As I said before, that part of it lying east of a

point about 71 feet from' the beginning of the east drift.

Q. Has that all been done since you first saw it?

A. Oh, I do not know when that was done. That

has been done probably before. Some of it at least.

Q. Had it not all been done before?

A. I do not know that it had.

Q. Don't you know all the Sloping was done, that

has been done at all, on the 1,200, before you ever went

in there? A. No; I do not know that definitely.

Q. Is it true? A. I don't know.

Q. Do you know of any stoping being done on the
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1,200 in this ground in controversy since you first went

there? A. My impression is there has been some.

Q. Where? A. Above the 1,200.

Q. At what point?

A. Along between the east end line of the Ella and

the seventy-one feet, which I mentioned.

Q. Did you see it being done?

A. I did not.

Q. What did you see that makes you think it was

done?

A. My recollection is that I saw ore coming down,

being taken out of those shoots, and my inference was

—

Q. (Interrupting.) You did not go up in the stopes?

A. Not at the early dates, no.

Q. Not at that time? A. No.

Q. Then the stopes are now, so far as you know, in

the same condition that they were at the time you went

in there, are they not, above the 1,200?

A. Well, not wholly.

Q. State where they are not. I want the exact con-

dition.

A. My impression is that they were not, by virtue,

amongst other things, of that swelling ground.

Q. I do not mean the physical change. I mean so far

as stoping is concerned.

A. That I cannot answer definitely.

Q. If you do not know to the contrary, w^hat would

you base any other conclusion on? If you do not know

anything upon which to base a conclusion that the
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v\'ork was done, why do you hesitate to say that no work

hasi been done, to your knowledge?

A. I stated a moment ago on that, very specifically,

what I thought about that.

Q. I do not think you have. I will ask you the ques-

tion. A. Perhaps, I am obtuse on the matter.

Q. Has there been any stoping done in the stopes

above the 1,200 since you first went into those stopes?

A. I do not know.

Q. Why do you say^—^you claim to make an intel-

ligent report on it, do you not?

A. Trying to; yes.

Q. Why did you say in answer to Mr. Stoll's question,

or why did you change your testimony? You said first

a man could make an intelligent report, and then on

a suggestion or an intimation from counsel you said he

could not? A. Not at all.

Q. Whyi do you say a man could not make as intelli-

gent a report as you have made on it, if the conditions

have not changed?

A. Well, as I stated before, that ground is swelling.

Now, if a man goes in there to determine the width of

that ore body, or the probable width of it when it ex-

isted, and finds that ground, to-day, swelling to the ex-

tent of two feet, I cannot imagine that he could make an

intelligent report of it.

Q. You are making it on that basis, are you not?

A. No, sir. I am making it on the basis of what T



The Buffalo Hump Mining Company et al. 1063

(Testimony of J. C. Kalston.)

saw before the ore was taken out, immediately under

the 1,200.

Q. But the swelling above would not affect it im-

mediately under it, would it?

A. The whole region of swelling may extend some

distance you know.

Q. Mr. Ealston, have the timbers in the floor of the

1,200 under that stope been crushed at all?

A. They have along the 1,200?

Q. Above it, but have they below, below where the

stope comes up to the 1,200, over the 1,300?

A. When I was in there I did not see any timbers.

They were knocking out the ore; but below that

—

Q. (Interrupting.) Don't you know there has been

no pressure or closing up of that stope below the 1,200

floor? A. No, sir; I do not.

Q. It did not occur to you to look at that, did it?

Now, Mr. Ralston, I want to ask you something in re-

gard to the ore at the intermediate crosscut. Did you

ever see five or six feet of clean galena ore in the vein

or stringer that was cut at the intermediate crosscut, or

where the crosscut intersects the intermediate drift?

A. I saw the intermediate drift, and when I first saw

it, I saw ore in three corners.

Q. You still stick to that, do you?

A. I certainly do.

Q. You said you saw clean galena ore in three cor-

ners when you were first examined? A. Yes.

Q. You still stick to that?
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A. I reiterate what I said previously.

Q. Have you examined the floor of that intermediate

drift where it intersects the crosscut, to see whether

there is any ore there at all? A. No, sir.

Q. You did not examine that?

A. I did not examine the floor.

Q. Did it occur to you as a mining engineer that

that would be the place to examine it to determine what

they found, on the floor, at least, of the crosscut?

A. If I were making a complete examination I would

expect to do that.

Q. Why would you not make a complete examina-

tion to prepare yourself to testify to the facts in this

case? '

A. Because I was refused admission to the mine to

do that very thing.

Q. When?

A. When I went up there for the purpose of doing

it.

Q. You went there under the order of the Court, did-

n't you? A. I did.

Q. Who refused you i>ermission to do that particular

thing? A. Mr. Miller.

Q. Nobody curtailed your stay there, did they?

A. I was there on my first visit, for I think, per-

haps, two days, and that was as long as I could possibly

stay there at that time, and so notified your Mr. Miller

that I would like to return and complete the work I

had left incomplete.
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Q. And that was the work tou wanted to complete?

A. I wanted to make a good deal of additional ob-

servations.

Q. Was this the work you wanted to complete, the

observation of the floor of that drift?

A. That amongst ^'tntr things; yes, sir.

(2- How often have you been there to examine that

mine on the 1,200 foot level?

A. Oh, three or four times; three times or four times,

possibly.

Q. How many days altogether?

A. Four or five days possibly.

Q. Four or five days altogether. Did Mr. Miller or

yourself ever refer to doing this work at the intersec-

tion of the intermediate drift and the crosscut, ever talk

about it?

A. No, there was no more reference made to that spe-

cific point than to any other point that I had in mind.

Q. Did Mr. Miller ever tell you that you could not

make exploration or examination there?

A. Oh, no.

Q. Well, I say to you now, that you can do it if you

want to, if vou want to make an examination of that

work. Do you?

Mr. STOLL.—After the case is tried and we are ready

to rest is a pretty time to tender us that privilege, to

become so generous and liberal in your offers.

Q. Why didn't vou examine it last Friday when you

were there, a week ago yesterday?
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A. I did not have the time.

Q. Why did you not take the time?

A. Because the trial was too close at hand.

Q. How long would it take you to examine a space

ten feet long, at the intersection of the drift?

A. Well, we would want to dig a trench, of course.

Q. How long would that take?

A. I should want to take a day to it.

Q. Would you do that digging, yourself, or have it

done? A. I would have it done.

Q. It would take a day to dig a trench? Why didn't

you take a day?

A. As I say, I did not have the time; the trial was

at hand, and we wanted to prepare some little matters.

Q. Did you make any attempt to do it, at all?

A. I did not make any attempt, because it was my

purpose to complete my examination at the earlier date,

at the time, as I say, when I was refused admission.

Q. I want to know a little more about that refusal

of admission. Tell me when that was, and what was

said, and we will see whether it amounts to a refusal

or not.

Mr. STOIiL.—We object to that, because we went iiiro

it in our case in chief, and the defendants have not at-

tempted to deny it in their case. Three witnesses, Mr.

MacDonald, Mr. Ralston atid James Porter, testified to

it. And Ralston, Porter and ^lacT^onald were all three

denied admission, and no attempt was made by the de-
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fend«ants to deny any part of it. I state that as my
recollection of the testimony.

Q. Go ahead, Mr. Kalston.

A. I cannot give yon the details as fully and com-

pletely now as 1 did in the examination in chief; but

my recollection is that wlien 1 applied for admission,

when I called Mr. Miller up by telephone, from \\ ardner,

where I was, I stated that I desired to return again to

the mine to complete that work which I had left in-

complete, and he stated that he would be compelled to

refuse me admission to the mine, under advice from his

attorney.

Q. Did he give you any reason for it?

A. No, none other than that.

Qi Where was Mr. Miller at that time?

A. I have forgotten whether he was in Wallaie or

Wardner. I think he was in Wallace.

Q. And you were at Wardner?

A. I was at Wardner.

Q. You never went to the mine and was refused ad-

mission there?

A. Yes, I was refused admission at the mine, I think.

Q. When?

A. 1 cannot give you the dates, unless I can refer to

lay notes.

Q. I would like to know the dates.

A. By referring to my evidence, 1 can give it to you.

Q. No, I want your memory, yo)ir recollection.
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Mr. STOLL.—If the witness has no memory on it. an<i

Kays so, he cannot be expected to give it.

Mr. HEYBUKN.—We will iiear what the witness has

to say about that.

A. There were a number of dates there in connection

with those visits, Mr. Heybnrn, and I might ajive yon

the wrong date, and therefore I say that I prefer to

refresh my memory by reference either to my diary or

to the examination.

Q. Were you refused admission to that mine, at the

mine, on making apydication there, at any time?

Pl. I thinlv I was.

Q. Were you, or were you not?

A. I cannot state now. That has all been set out in

my testimony.

Q. I know, but I am not bound by your testimony, at

all. Your attorney might be, but I am not. I want

TO know whether you were, or were not, refused ad-

mission?

(Objected to as improper cross-examination.)

Q. Well, Mr. Ralston, have you thought out whether

or not you were refused at the mine the privilege of en-

tering?

A. I cannot recall specifically whether I was refused

at the mine or not, I know I was given that refusal as

I outlined it before.

Q. That was all there was of it, a telephone refusal?

A. Well, there was a refusal. I remember, when I
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look Mr, Fassett up there to assist me, Mr. i^ assett was

refused at tlie uiiue. 1 remember tliat, distim tly.

Q. You were uot refused, were you?

A. Not at that time.

Q. You were simply tohl that Mr. Fasseti was uot

included within the order for admission, were you not?

A. I don't remember the words used by Mr. Miller,

but it resulted in a refusal to allow Mr. Fassett to ac-

company me, as my assistant, there.

Q. Mr. Ualston, you have been in the mine several

times since this alleged refusal, haven't you?

A. I have been in the mine once since.

Q. You have not applied to go in anj oftoner, have

you? A. No.

Q. On the occasion of your last visit, yoii went in

there and stayed as long as you chose; there was no lim-

itation placed on you, at all, was there?

A. None.

Q. Now, did you ever see five feet of clean g-alena ore

in the crosscut, at or about its intersection with the

east drift?

A. I saw, what I have stated so many times before,

Mr. Heyburn, galena standing (in those thre^ walls,

Q. I am speaking of th? inside drift, noAv, the east

drift?

A. Oh the main east drift of the 1.200?

Q. Yes.

A. Now, repeat that question. (The question was

read and the witness continued.) No.
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Q. How muck galena ore have you ever seen in that

crosscut, at any point; solid, consecutive galena ore, in

width?

(Objected to as improper cross-examination.)

A. Now, you mean the crosscut entering into the

south drift?

Qi. Yes.

A. When I saj I saw galena ore standing on the

three corners, 1 think that that must sure Jy cover the

proposition. I cannot say how many feet there would

be there when the thing is stoped out and taken out.

Q. I want to know now much the largest body of

2;a]ena ore you ever saw at any point would be. I do

not mean how miich void yoii saw between two pieces

of galena, but T want to know the largest bodj^ of galena

ore you ever saw in that crosscut?

A. Well, the bodies of ore wliich I saw standing on

both corners, I can't say as to how wide they were, I

saw them standing tliere. But their depth into the

wall, of course, I could not say. They may extend one

inch or two inches, or five feet.

Q*. I Avant your judgment. You have testified here

riK a mining engineer, capable of telling. 1 want your

judgment on it, so that the engineer to be sent there

by the Court may check it up on your testimony?

A. Well, sir, T have not the occult ability to see into

a wall of ore, nor has any en»xineer. If T see a face of

ore there, I see that, but T do not see into it, and, as I
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.say, I could uot tell you wlietlier it was oue iuch deep

or five feet. \

Q. You are not willing-, thfn, to say how much o;alena

ore you saw there in width, at an}^ point in that crosscut?

A. I say that is a physical inipossiHlity to answer.

Q. ]Mr. Ralston, how about the right-hand wall of

that drift. It is only broken in one place, is it not,

during- its entire length, and that is at the intermediate

crosscut? A. Yes, sir.

Q. Did you see any evidence of any bodies of solid

galena, or clean galena ore, at any point along that

rig/ht-hand side of the crosscut?

I saw evidences of mineralization extending through

from that intermediate on to the end of tiie crossscut.

Q. To what extent does that mineralization exist?

What did it amount to, in tlie way of ore?

A. It did no I amount to much ore.

Q. Would not pay to woi'k under any known process,

would it? A. Between tlie intermediate and

—

Q. At any point? I will give vou your choice; take

the best point, then I will ask you about the size of it,

afterwards.

A. I say there was only mineralization outside, be-

yond the drift, either north or south.

Q. No ore, at all?

A. T should not call it much ore there.

0. You saw the streak of ore that was in the rio"ht-

nand side opposite the mouth of the east drift; didn't
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YOU? The piece wbkb was in evidence here a day or two

ago; you saw that ore, there?

A. This big piece of ore you brought down?

Q. The piece about six or seven inches in width, there.

You saw that, didn't you? A. I don't remember.

Q. It is the west breast of the east drift?

A. I don't remember having seen that.

Q. Did you see any ore tliere in the mine at the wesr

breast of the east drift? A. Yes.

Q. How much? About four feet of it, clean ore?

A. Oh, no; I think there was about from six to twelve

inches of ore in there.

Q. It showed at the to]) of tJie side of the drift, op-

posite the west: that is, opposite the east drift, did it

not? A. It showed all the way down.

Q. Clear to the floor? A. Yes.

Q. Of what width? A. Of varying widths.

Q. But of what width was it at the bottom, or neiir

the bottom?

A. Near the bottom, my recollection is it was about

twelve inches.

Q. How wide was it. at the top?

A. Well, it was ]»erhap.s eight or ten inches wide, or

perhaps only six inches in width.

Q. That is what this engineer will find when he goen

there is it?

A. Yes, sir; I gave the figures here yesterday, show-

ing that very width.

Q. Now, aibout the top of that drift: Did that extend
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clear across the top of the drift into the east drift; that

is, clear across the top of the crosscut into the east drift?

A. It continued all along the east drift.

Q. Of that width? A. Of varying- width.

Q. That has not been disturbed, the lop of that drift,

for the first seventy-eight feet; that is a faet, is it not?

A. I imagine that is a fact.

Q. Now, will au engineer tiud a streak of ore extend-

ing the entire lengfth, from the crosscut into the point

where the stope commences, of seven or eight inches of

clean galena, if he goes there?

A. Well, I don't know what he will average it up as

being, lie will find a streak of ore.

Q. Continuous?

A. A mineralized matter, minerali/.ed rock, vein stuff,

all the way in, very clearly defined.

Q. How much ore will he find?

A. I cannot tell you how mui-h he will find.

Q. How much did you find?

A. I found a streak varying in width from six inches

until it finally widened out to a width sufficient to stope.

Q. Is six inches the minimum width of that streak?

A. Oh, I fancy you could go there, if you desired, Mv.

Heyburn. and find streaks perhaps not wider than your

linuer, possibly no strea/ks, at all, if you went at it to

find your regular cross-sections.

Q. How many feot of ore of a streak will he find, six

inches or more in width "^

A. I would not pretend to say.
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Q. Half the length (»f that sevent.v-five or eighty feet?

A. I would not pretend to say as to that.

Q. Will he find ten feet six inches wide?

A. Oh, he will donbtless find ten feet.

Q. Would you raise that length any above ten feet?

A. Well, now, 1 have not made specific notes on that,

and I cannot tell you.

Redirect Examination.

(By Mr. STOLL.)

Q. Is the floor of that east drift on the 1,200 in the

condition now that it was in when you examined it?

A. It has all been stoped out.

Q. What condition was it in when you examined it?

A. The first time I saw it. it had not been touched;

it had a car-track through there.

Q. It is stoped clear down to the 1,300 now. is it?

A. Yes, sir.

Recross-Examination.

Q. It has not been stoped, at all, along the first sev-

enty-four feet, has it? A. No.

Q. Then, you can examine the floor or roof along th(^

first seventy-five feet of the east drift?

A. I stated that very specifically; but the point whero

the stope begins, on eastward, it is all takei) out.

Q. There is plenty of opportunity to examine both

the floor and the top of the east drift for th(« first sev-

enty-five feet, is tliere not?

A. For that seventy-one or seventy-five feet, or thai
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part of the vein whicli apparently is too narrow to mine

or to stope, yes, certainly; but no place else.

(Witness excuse<l.)

W. S. NO'RiMiAN, being- recalled on behalf of the com-

plainants, testified as follows.

Direct Examination.

(By Mr. STOLL.)

Q, You are the president of the Hotel ?5ipokane Com-

pany? A. Yes, sir,

Q. Did you keep a register of arrivals during the

year 1899? A. Yes, sir.

Q. In October? A. In October.

Q. Turn to the 12th of October, and see if you have

among your an'ivals at that time Edwin Packard?

A. Yes, sir.

Q. Do you know Mr. Packard's handwriting?

A. Very well.

Q. Is it in his handwriting? A. Yes, sir.

Q. When did he arrive at the Hotel Spokane?

A. He arrived in the morning of October 12th.

Q. How long did he remain?

A. He remained until the morning of the 16th.

Q. Of what month and what year is that?

A. The month of October, 1899.

Q. How long was he away?

A. He left on the morning train on the l'6th, and

came back

—

Q. I don't care for that. That is all.

(Witness excused without cross-examination.)
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JAMES P. HAEiVEY, beimg recalled on behalf of

complainants, testified as follows:

Direct Examination.

(By Mr. STOLL.)

Q. Mr. Harvey, did you accompany Mr. Ralston to

Bnrkp on the 25th of January, 1902, to make an examina-

tion of the Clark stopes? A. Yes, sir.

Q. After the testimony was partially on the part of

the defendants? A. Yes, sir.

Q. How much experience have you hafl in mininpj,

^Ir. Harvey? A. Sixteen or .srr'H years.

Q. You were at one time foreman of the company

tluit operated the Poorman mine, which is one of the

j»T()up (tf the defendant companies? A. Yes, sir.

Q. Now state what you did upon that examination.

A. We went into the 1 ,100, went up the raise from th(>

eloven to Uw eiglit and into the Olark stope and O'Neil

stopes on the 800 to the east and back down again.

Q. State what examination you marie there?

A. Tn goings—I have some notes here—on the Ifith

floor in that raise, which would! be aibout 140 feet from

tlie ehn'en—no, east stope of that raise, I think that i;

the end of the No. 2 stoi)e or cliute in that ground. The

No. 3 chute is farther to the east and I think ten or

twelve feet into the hanging side of this place. The

tAventy-first floor, east side of the raise, or the Ella side,

showed from one to three inches of quartz and lead

mixed. The twenty-fifth floor, or two floors under the

800 about, there was no ore on the east side of the

raise, or the Ella side, which raise runs up practically on
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the line, paii of it on the Poorman and part of it on

the Ella. I might state that that is what Mr. Gus Smith,

the engineer for the defendants in this suit, told us at

the time. On the west side of the rais^ where it holed

into the floor of the SOO-foot level the ore shown at

that point is the size of a piece marked sample No. 4.

Mr. Ralston and I took that sample.

i}. n^GW big was it?

A. \\ ell. I slinuld judge an inch and a half wide.

We went up in the Clark stopes, and in the face of the

thii-d floor, on the west side of the Clark stopes, we

took sample Xo. 1. which was two inches wide there, the

hard bone of ore.

Q. That is, the width of the ore body there?

A. That is the width of the ore seam, yes. The vein

is wider; probably thirty inches of vein matter enclos-

ing this ore; but that is the ore two inches wide. On

the floor below that sample I made a memorandtim, es-

timated that it is not over six inches wide below where

that sample was taken, and above that sample, opened

up from rvvo inches until within about a foot of the

back it opened out in a bunch of eighteen inches. Going

up to the fourth floor the fourth floor east face, ore not

over six inches in small streak. West side of fourth

floor; west side about five inches wide down to two

feet from the floor of the fourth stope, and there it

shows; a bunch of eighteen inches, where it runs down

into No. 3 floor. Ore on the roof of fourth floor, west
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side, about six feet back from the west face cuts out;

that is, narrows down to practically a seam. I esti-

mated the average width of the ore along the roof of the

Clark slope to be about six inches. Sample No. 2 which

Mr. lialstou and I took is out of the group near the

east face.

Q. That is in evidence here in Mr. Ealston's testi-

mony, is it not, as an exhibit?

A. Yes, sir. Down on the second floor, on the east

side of the Clark slope we took another sample four

inches wide, which was the width of the ore seam, and

called that sample No. 3. We went from there up to

the O'Neil slope, went up on the fourth floor, and the

west face of it looks freshly broken; whether caved or

mined I would not pretend to say, but freshly broken.

Q. How much ore was there at that point?

A. I do not just remember now; six or eight or ten

inches, or something of that kind. I did not make much

of an examination of the O'Neil for the reason I did

not consider them in the ground in controversy.

Q. You assisted Mr. Ealston to make a measurement,

and you made that determination there, did you?

A. Yes, I measured up with Mr. Ralston from the

Ella i-aise to determine the Ella lines, and from there we

went home.

Q. \^ hat do you say, ^Ir, Harvey, as to whether or

not there is shown there what mig^ht be termed mer-

chantable ore, considering the conditions, surroundings

and the place where it is found?
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A. No. sir. it is not mercliantable ore; that is, the

streal; might be. but in order to work a six-imh streak

of ore you would have to talve a stope four to four and

a half feet wide, and when we came back Mr. Ralston

•CA\d I calculated the thing from there to the six hun-

dieil. and I think it showed 2l70 tons of ore in this six-

inch streak, between that point and the 600. I think

we figured that, allowing liberal construction of what

that would average, fifteen per cent, and seven ounces

in silver, and it shows 270 tons of that kind of ore be-

tween the eight and six. In order to get that 270 tons

of ore you would have to take out four to four and a half

feet wide, and we figured it four feet, which would make

1,800 tons total. The value of that 270 tons of ore. fig-

ured as I said before at fottr dollars for lead and sixty

cents an otmoe for silver wotild give a total of between

§4,050 and ^,060; and the cost of extracting that 1,800

tons of ore at three dollars a ton would be §15,1:00. It

would not be profitable to work it.

Q. Mt. Culbertson testified that he had a conversa-

tion with you at Wallace in the year 1S99. Do you re-

member the time he testified about that?

A. He said it was in the spring.

(2. In which you offered to sell him your interest in

the Ella. State if that is true?

A. Xo. sir. I was not in the Coeiir d'Aleue cotiutry

in 1899, and I never offered Mr. t'ulbertson nor anybody

else my interest in the Ella for any consideration what-

ever until Mr. Clark spoke to me about it on this deal.
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Q. State where you were during tlie year 1899, and

what you were engaged at?

A. I was in the Kepublic camp, manager or super-

intendent of the Republic and several other mines there

until July 1st. I w^as in Spokane I think twice from

the first of Januarj' to the first of July, but not in the

Coeur d'Alenes however, but w^as on business connected

with the Republic and the various properties I was run-

ning there. On the first day of July I left here and

went cast and did not return from the east until the

20th day of August. On the 2'{>th day of August I left

here and went down to Leavenworth, this State, to look

at some mines for M^. Patrick Clark and returned on the

2i6th of August. On my return from that trip I went to

Mr. Clark's office, and he told me that Mr. Culbertson

had been in his office and told him

—

Mr. HEYBURN.—I object to that as being hearsay

and incompetent testimony.

Q. Cto ahead.

A. —and told him that they had drifted in on the

1,200 on the Ella and it did not amount to anything,

and that he was short Jim Clark's twentieth in the

agreement that we had made, and he looked to him to

have it given to him. He said he was selling out for

$500.

Q. (Cross.) That is what Clark said?

A. Clark said that ^Ir. Culbertson had told him.

Mr. HEYBURN.—1 object to this as incompetent and

hearsay testimony.
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(Testimony oi" James i*. Harvey.)

A. (Continuing.) On the tirst of September 1 went

to Ivepublic.

Q. ^Vere you present when the samples which Mr.

Kalston has put in evidence here in connection with his

testimony were taken? A. Yes, sir.

Q. State w^hether they were representative samples

of the ore bodies which you found there?

A. They were taken clean across all the ore in that

seam.

Ooss-Examination.

(By ^h: HEYBUKiN.)

Q. Mr. Harvey, you spoke of examining the west face

of the O'Neil stope. You say there was about how

much ore there? About a foot of galena ore exposed

there?

A. I don't remember. From six inches, or some-

thing like that. I did not make any specific notes of

thf' O'Neil, because I did not consider they were in Ella

ground or the ground in dispute.

Q. You saw this map Mr. Ralston introduced yester-

day? A. Yes, sir.

Q. Does that face of the O'Neill stope appear to be

in the ground in dispute?

A. It does up here, but not down where the stope

starts.

Q. What about the portion that is shown to be in

Ella ground marked Plaintiff's Exhibit No. 43?
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(Testimony of James P. Tlarvpy.)

Mr. STOLL.—That is the portion that has been broken

off fresh since.

Q. I asked you what appeared to be there in the way

of ore?

(Objected to as improper cross-examination.)

A. Oh, it continued up about the same as the Clark

stopes, five, six, four, and in some places widened out

to ten inches and so on.

Q. Of pretty good ore? A. Yes.

Q. The same kind of ore that you milled from there

when you were working the Clark stopes? A. Yes.

Q. You had charge of the work in the Clark stopes

and the O'Xeil stopes as manager, did you not?

A. As superintendent, yes.

Q. You stoped whatever ore was taken out of there

yourself? A. The men did under my direction.

'Q. Your judgment controlled as to whether it would

pay to work or whether they should stope it or not, did

it not? A. Xo, sir, facts.

Q. What? A. Well, facts and judgment.

Q. You determined the facts? A. Yes.

{}. That is, you did not have to get permission of any-

body to say whether you would work that ore or not?

A. No, sir.

(^ You were the boss of that work? A. Yes.

Q. You say that the ore that you saw there the other

day, last Friday, averaged about the same as the ore

that you worked from those stopes? A. Yes, sir.
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(Testimony ^of James P. Harvey.)

Mr. STO'LL.—For \\\y owu advisement, do you mean

as to size or quality?

Mr. HEYBUKN.—Wait until I am through cross-ex-

amining him, except as to explanatory questions. I,

will turn him over to you in a minute.

The WITNESS.—As I have stated in my former tes-

timony, it did not pay to work that ground, and that

was the reason we quit.

Q. Were you present when the deed of James Clark

and wife was made to Culbertson at the time you spoke

of being in Patrick Clark's office? A. No.

Q, What year did you mean to be understood that

yuu were not in the Ooeur d'Alenes in August?

A. 1899.

(Witness excused.)

Mr. STOLL.—We will rest.

Complainants rest.

SUEIJEBUTTAL.

W. CLAYTON MILLER, recalled on part of defend-

ants, testified as follows:

Direct Examination.

(By Mr. HEYBURN.)

Mr. STOLL.—On what theory are you going to recall

any more witnesses?

Mr. HEYBURN.—^I am going to rebut the testimony

your witnesses have just been giving.
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(^Testimony of \ .'. .'.'>-.
'. ilior.)

Mr. STOLL,—We object to their calling any further

witnesses, the case having closed upon our rebuttal.

Mr. HEYBURX.—This is surrebuttal.

Q. Mr. ^liller, you heard Mr. Ralston just testify as

to finding ore on three corners at the intermediate drift,

and his suggestion that there had been a change there

from the time he first saw the property until the time

he recently saw it. State whether or not any work has

been done that has removed anything, or changed those

corners, with the exception of the pieces of ore that were

brought into court here, since it was made?

Mr. STOLL.—That is objected to as improper surre-

buttal; it was a part of our main case, and was never

touched upon b}^ the defendants in their case.

A. Mr. Ralston, I believe, saw it first about May

when he was there unofficially. At that time I was in

charge of the property. Since that time Uf> to the prep

eut lime, there has been no mining of any description

done at this point, at the intersection of the 1,200 cross

cut with the intermediate drift, or any of its corners,

either above or below this intersecting point. There has

leen a little picking by witnesses examining it; but the

only pieces of rock broken down to my knowledge or to

m^ locollection, or any change noted by me during tlu-

riary limes I have been there, has been some large piece*^

broken down in my presence about ten days ago, in-

cluding the piece brought into cour-t from the south-

west corner of the intersection. And further, I have
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(TestimonY of \V. (Maytou Miller.)

never seen on any of the corner-s any solid galena ore or

any ore at all except on the southwest corner, where

there is a slightly mineralized horse between the two

small ore seams.

{}. A slightly mineralized horse?

A. A slightly mineralized horse, between the tw<

small ore seams found, one in the intermediate drift on

the foot wall side thereof, in the bottom, about six

inches wide, of good ore; and another about eight inches

in width, twenty-two to twenty-three feet south of this

seam found in the south drift to the east, and being a

split, around and in between which this horse is.

il. Mr, Miller, you heard Ml". Kalston testify a few

minutes ago that you refused to allow him and some

others to enter this ground for the purpose of insfpection,

saving that he called you up on the telephone and you

told liim 30U were advised that he could not enter. Will

you state, i^lease, what the facts are in regard to that

matter?

Mr. STOLL.—^^That is objected to as not proper sur

rebuttal; it was introduced in chief by complainants,

and never touched upon by the defense, and only drawn

from our witness by cross-examination in rebuttal.

A. The first time that the party, as they call it,

came up there, at the time Mr. MacDonald accom-

panied them

—

Mr. STOLL.—We object to this as not proper rebuttal,

and no denial of anything, but an attempt to go into the

defense in an affirmative way.
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(Testimonv of W. Clayton ^liller.)

Q. I don't want yon to ^o into anythins: except the

time he referred to.

A. I am explaining abont the telephone conversation.

They entered the mine and any portions thereof within

the ground in controversy they desired, and stayed as

long as they chose. On coming out there was a con-

versation to the effect that Mr. Tialston would desire to

come back at some future time, some one future visit,

to finish up his then unfinished examination and meas-

urements, of whatever else he chose to do. When I say

he himself, I mean of course his party who were there at

the time. At the time of the second visit, at the time Mr.

Fassett arrived on the sccn(\ in;i«niu(h as they were not

included in the list first given me of the number of wit-

nesses and engineers, etc., I told him anybody included

in the original list of experts or witnesses or assistants

were at liberty to go underground, which they did, of

those who were present, excepting Mr. Fassett, who on

advice

—

Mr. STOLL.—Whose advice?

Mr. HEYBURN.—My advice.

A. Mr. Heyburn's advice; and then supposing that

the engineering portion of the examination was over

—

Mr. STOLL.—We object to what he supposes.

A. Supposing from the talk

—

Mr. STOLL.—We object to the witness supposing

from anything, the testimony should be of facts, and

not suppositions.
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(Testimony of W. Clavton Miller.)

Q. Go, on, Mr. Miller.

A. And on some later occasion, I have forn^otten the

date, when Mr. Ealston was down at the Bunkerhill

from Wardner, he called me np about going under-

ground. And before giving him an answer—I think

that was in Mr. Hevburn's office in Wallace, when I

was called up—and I told him that that portion of the

examination was closed, but that Mr. Harvey, the com-

pany representative, could go, of course, underground

at his pleasure, upon proper notice. But that was the

terms of the order as I understood it.

Q. They have gone underground since freely, have

they not?

A. They have never asked to go underground but

once since, and that was the other day when they met

me in Wallace, and asked me to go underground. I

asked them where they wanted to go, and they named

certain places. I wrote out an order and gave it to

Mr. Harvey, in Mr. Ealston's presence to take up to

the foreman, and I understand they went to those places,

and they were not limited to time or anything olse.

Cross-Examination.

(By Mr. STOLL.)

Q. What places in the mine did you tell them they

could go last Friday?

A. I asked Mr. Harvey where he wanted to go. He

said he wanted to go into the eight from the eleven, and

wanted to go on the seventeen, inasmuch as some testi-
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(^Testimony of Charles S, Eltinge.)

suppose they were canceled in the office, but I would

not swear to it.

Q. At the time they bear date?

A. I presume so.

Q. In your office? A. I presume they were.

Q. That is your signature witnessing the signature

to the deed, is it?

A. That is my signature; yes.

Q. You did not write any of the balance or body of

that deed, did you, except the name "Charlotte" and

your signature. It is Mr. Culbertson's handwriting, is

it not? A. It looks like it, yes.

Q. You wrote the word "Charlotte," the first name

of Mr. Clark^s wife, near the top of the deed in the sec-

ond line?

A. That looks like my handwriting.

Cross-Examination.

(By Mr. STOLL.)

Q. Where is James Clark, the only person who could

possibly explain the circumstances of this deed?

A. He is dead, I think.

Q. When did he die?

A. Last summer, some time, in July or August.

(Witness excused.)

F. E. CUDBERTSON, recalled on part of defendants,

testified as follows:
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(Testimony of F. K. Calbertsoii.)

Direct Examination.

(Bv Mr. HEYBURN.)

Q. Mr. Culbertson, examine this document, a deed

from James Clark and wife, to yourself, and state who

wrote it.

Mr. STOLL,—That is objected to as improper rebut-

tal. This witness was on before to the same point on the

defense, and this is not proper surrebuttal.

A. At the time I wrote my letter of August 25th to

Patrick Clark, I stated in that letter

—

Mr. STOLL.—We object to the answer as not respon-

sive to the question.

A. (Continuing.)—that I was short Jim's deed, Jim

Clark'si deed; that if it had been delivered to me it had

been either lost or destroyed. I said in that letter that

I had made off a deed for Jim to sign

—

Mr. STOLL.—We object to this speech, as being in

response to no question propounded to the witness, and

improper rebuttal.

A. (Continuing.) This is a matter of veracity—^con-

siderable veracity between Mr. Clark and myself. I

propose to prove

—

Mr. STOLL.—We dbject to these statements.

A. (Continuing.)—that I have got the documentary

evidence here to prove that I am right and that Mr.

Clark is wrong.

Mr. STOLL.—I object to the argument made by the
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(Testimony of F. E. Culbertson.)

witness in attempting to establish his veracity. His

statements are self-serving declarations.

A. (Continuins:.) If I had got the deeds from Mr.

Clark on the 22d or the '23d, as he stated, I naturally at

that time would have sent that deed, which he says he

handed to me in his office, down with the other deeds of

Patrick Clark, Mr. Kingj^bury and James Harvey. Three

deeds were sent down by me on the 25th of August from

Burke to the recorder to be recorded.

Mr. STOLL.—I object to this as being an argument of

the witness, who is not of counsel in the case, and so far

as we are advised he is not admitted to the bar, and

we move to strike it out.

A. (Continuing.) As I stated before, Mr. Clark made

some statements here that he cannot bear out on the

evidence.

Mr. STOLL.—I move to strike that out as not respon-

sive to any question. And I object to this witness being

turned in here to travel over all sorts of territory with

a ram'bling speech.

A. (Continuing.) It is self-evident to anybody that

if I had had Jim Clark's deed on the 22d or the 23d, I

would have sent it down on the 25th at the same time

I sent these other three deeds down.

Mr. STOLL.—I move to strike that all out.

A. (Continuing.) These other three deeds show

that they were recorded on the 23d day of August at

Wallace, Idaho.
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(Testimony of V. R. Oulbertsou.)

Mr. STOLL.—That is objected to as improper rebuttal,

and we move to strike it out.

A. (Continuino.) If you will refer to the letter I

wrote on the 25th of August to Mr. Olark, you will see

that I asked Mr. Clark to supply Mrs. Jim Clark's first

name, that I did not know it.

Mr. STOLL.—I move to strike out this argument.

A. (Continuing.) This deed shows that Mr. Eltinge,

or, somebody in ^fr. Patrick Clark's office, received \n\

letter with this deed in it at the time they supplied Mrs.

Charlotte Clark's first name, as requested. They also

added into the body of this deed this phrase: "This deed

is executed and delivered in lieu of a former deed be-

tween the same parties, and for the same interest in said

claims, which said deed has been lost or destroyed."

Mr. STOLL.—We move to strike that all out.

Q. Who wrote the body of that deed, Mr. Culbert

son? ,?;

A. I did, and so stated in my letter to Mr. Clark on

August 25th.

Mr. STOLL.—We move to strike that out. The letter

is the best evidence.

Mr. CULBERTSON.—Is that the deed referred to in

Mr. Eltinge's letter to you already in evidence?

A. That is the deed. That is the deed that I received

in Mr. Eltinge's letter dated September 7th, and which

was placed) on record by me on September 9th, at Wal-

lace, Idaho.
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(Testimony of F. R. Culbertson.)

Q. That is the deed, is it? A. Yes, sir.

Mr. HEYBURX.—We offer the deed in evidence

with its indorsements* and everything on it.

Mr. STOLL.^We object to it as improper surrebuttal

and improper for any purpose at any stage of the pro-

ceedings.

(Said deed is marked Defendants' Exhibit No. 19, and

said original deed is hereto attached as such exhibit, and

not copied into defendants' evidence, because a copy of

it is already set out in the compJainants' testimony.)

Mr. HEYBURN.—You offered certified copies, gentle-

men, of the three deeds, one from James P. Harvey, one

from Patrick Clark and wife, and one from Benjamin

C. Kingsbury, to F. R. Culbertson, each for an undivided

one-twentieth interest in the Ella and Missing Link

claims. We now offer the original deeds in evidence,

with the indorsements of record and all indorsements

thereon.

Mr. WOODS.—We object to them as not proper sur-

rebuttal, and as tending to encumber the record.

(Said original deeds last offered are hereto attached

as Defendants' Exhibits Nos. 20, 21 and 22, and are not

copied into defendants' evidence, because a copy of each

of said exhibits is already set out in the complainants'

testimony.)

Q. Now, Mr. Culbertson, you heard Patrick Clark

yesterday state that you were mistaken in stating that

you had a conversation with him in Spokane, in regard
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(Testimony of F. R. Oulbertson.)

to the sale of the Tiger-Poorman, as to the time. Will

you state what you have to say from your recollection

in regard to that matter?

Mr. STQLL.—That question is objected to as improper

rebuttal.

A. I can state positively that the conversation oc-

curred as I stated. That as to the time, whether it oc-

curred in June or July of that year, I am not certain. It

may have been July instead of June; it is two years

back, and it is a pretty hard matter to fix the exact

date; but as to the conversation taking place, I am ab-

solutely positive that the conversation took place.

Q. As you have stated it?

A. As I have stated it.

Mr. STOLL.—We object to that and move to strike

it out as being a mere reiteration of former testimony.

(Witness excused.)

Mr. STOLL.—I now move to strike out all the evidence

on so-called surrebuttal as improperly admitted and for

the reasons stated during the progress of the examina-

tion.

Mr. HEY'BURN.—^Do you consent, gentlemen, to the

Court appointing the engineer and assayer referred to

in the notice I served on you this morning?

Mr. STOLL.—Oh, no.

Defendants rest.

Complainants rest.
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Certificate of Examiner.

State of Idaho,
)

Lss.

County of Latah. J

I, Warren Truitt, examiner for the United States Cir-

cuit Court, for the District of Idaho, Northern Division,

do hereb}- certify that the foregoing testimony of the

respective witnesses therein named, on behalf of the

complainants, and the defendants, was taken before me,

at the City of Spokane, State of Washington, at the

dates named in connection with their testimony, by stip-

ulation of the parties in said action; that before these

witnesses testified they were each duly sworn by me to

tell the truth, the whole truth, and nothing but the

truth, and that then the foregoing testimony of each

witness as therein named was taken and written down

in, my presence by E. J. Lake and C. H. Sholes, the ste-

nographers agreed upon by the said parties to report the

same; that during the taking of said testimony the com-

plainants appeared by their attorneys, Messrs. StoU &

MacDonald, M. J. Gordon, and W'. W. Woods, and the

defendants appeared by Messrs. Heyburn & Heyburn,

their attorneys. And it was stipulated before me by

said attorneys, for the respective parties, as above

named, that the testimony of all witnesses therein

named, as noted and Avritten out by the said stenograph-

ers should be taken and accepted as the testimony of

said witnesses, and reported to the Court by me as such

without being signed by the witnesses, subject to such

objections as appear thereto.
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And I further certify that the several exhibits which

accompany said testimony were offered in evidence by

the respective parties, as noted therein.

Dated this 3d day of February, 1902.

WARREN TRUITT,

Examiner.

At a stated term of the Circuit Court of the United

States, for the District ot Idaho, held at Boise,

Idaho, on tlie 8th day of February, A. D. 1902.

Present: Honorable JA:\JES H. BEATTY, Judge.

PATRICK CLARK et al. \

vs.
,

'

xo. 247.

BUFFALO DUMP MINING COM- "^"iti^^'°r)ivi«ion

PANY ot al.
I

Order of Circuit Court Setting Cause for Hearing at Boise.

On this clay, this cause came on to be heard upon the

defendant's motion for the a]<pointment of an eiioineer

and assayer to examine and (letermine the existence and

character of ore bodies on tlie 800 foot level and 1,200

foot level of the Ella and !Missinu' Link' lode claims. W.

B. Heyburn, Ksq., appearing, as counsel for defendant

and the motion, and AY. 'P. S^toll nmX Y\ W. Y/o< ds, Esqs..

for the plaintiffs and anainst said motion, and after ar-

gument and upon consideration, the Court ordered that

said motion be denied, 'rhereupon, by consent of conn

sel for the respi'ctive parries, in open court, it is ordered

that plaintiffs have twenty days from this date to pre-

,
pare and serve their brief herein upon the law and facts
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upon defendants; tliat defendants liave twenty days af-

ter the expiration of the aforesaid twenty days to pre-

pare and serve its brief upon piaintifl's and that said

cause be set for trial before this Court at Boise, Idaho,

on March 31, 1902, at 10 o'clock A. M.

UNITED STATES OF AMERICA.
District of Idaho—ss.

I, A. L. liichardson, clerk of the United States Cir-

cuit Court for the District of Idaho, do hereby certify

that the foregoing copy of journal entry in cause So. 247,

Patrick Clark et al. vs. Buffalo Hump Miningi Co. et al.,

has been by me compared with the original, and that

it is a correct transcript therefrom, and of the ^\hole

of such original as the same appears of record at my

office and in my custody.

In testimony wliereof 1 have hereunto set my hand

and aflixed the seal of said court, in salt] District, this

26th day of July, 1902.

[Seal] A. L. KK'HAKDSOX,

Clerk.

[Endorsed]: Xo. >:70. United States Circuit Court

of Appeals for the Ninth Circuit. Patrick Ciark et al.

vs. Buffalo Hump Mining Co. et al. Ortified Copy Or-

der of Circuit Court Setting Cause for Hearing at Boise.

Filed July 30, 1902. Frank D. Monckton, Cierk. By

Meredith Sawyer, Deputy Clei-k.
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]n lilt Circuit Court of the Lnited States for the Difitrict of

Idaho, Northern Division.

TATIUCK CLAKK, BENJAMIN C.>

KINGSBURY, JAMES P. IIAKVE^
and A. G. KERNS, Administrator of

the Estate of James Clark, Deceased,

Complainants,

V No. 247.

BUFFALO HUMP MIXING C0:M
(

PANY (a Corporation), E:MPTRE
\

STATE-IDAHO MINING & DFVEL \

OPING COMPANY (a Cor |.oration), /

Defendants./

Notice of Petition for Appeal.

To tlie Defendants Above Nanie<l, aud W. B. Hevburn

and E, ]M. Heyhnrn;

Take notice, that complainants have waived the thirty

days allowed them by ihe Conn to take furth<?r steps

before a decree "v\as entered herein, now giving yon

notice that on Thursday, July '^(\, at 10 o'clock A. M.,

at the opening- of court at Boise, Idaho, complainants

will submit to the Court for sisjnature and entry, a «lraft

of a decree, of which the annexed Exhibit "A'" is a true

copy, same beina in conformity with the opinion of the

Court filed herein, or such other decree as the Court may

deem appropriate in the ])remises, and will also, at the

same time and place, present to the Court for allowance,

their petition for aT)peal, and ask the Court to entei an
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order allowiniui' an appeal to tlie -firciiit Court of Appeals

for the Niuth Judicial Circuit, and fixino' the amount of

complainants' bond on appeal, to operate as a super-

sedeas and cost bond, a copy of which petition, to which

is attached complainants' assignment of errors, and a

copy of the proposed order allowing such appeal, is here-

by attached and made a part hereof.

Dated June 27th,, 1902.

STOLL & MacDONALD,

M. J. GORDOaX,

W. W. WOODvS,

Solicitors tor Complainants,

[Endorsed] : Xo. 247. United States Circuit Court,

Northern Division, District of Idaho. Patrick Clark et

al. vs. Buffalo Mump Mining! Company et al. Notice.

Filed Julv 2<1, 1902. A. L. Richardson, Clerk.
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]n the Circuit Court of the United states, for the District of

IdahOf Northern Division.

PATRICK CLAKK, BI^^^^JAMIX C.

KJKGSBUKY, JAllES F. IIAI?VEY

and A. (}. KEKXS, AdiiiinistT-ator of

the Estate of James Clark, Deceased,

Complainants,

\ Xo. 247

liUFFALO HUMP TUNING COM-

PANY (a Corporation), and E:\rPIKE

STATE-IDAHO MIIVIXC .^ DEVEL-

OPING CO:\rPANy (a (Y)rnoration),

Defendants.

Assignment of Errors.

I.

The Circnit Conrt erred in its decree, directing the

dismissal of complainants' bill; because

—

1st. The evidence showed that the defendant, the

Buffalo Hump Alining- Company, procured the complain-

ants to transfer to it, tlie property in confroversv, by

false and fraudulent reiu-esentations made to the com-

plainants, by the officers of the defendant company, be-

cause,

2d. The evidence showed that the defendants se-

cretly and clandestinely explored the premises in con-

troversy, through the workings owned by and under the

exclusive control of the defendants, without the knowl-

edge or permission of the complainants, and that in do-
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ing so, tliey romraitted trespasses, and at the time of

makin^: the purchase of tlie premises in controversy,

suppressed from the complainants the ore discoveries

within the premises in controversy, for the purpose of

cheating and defrauding the complainants, the com-

plainants not having equal means of knowledge thereof:

because,

3d. The evidence showed that the consideration paid

to the complainants for the purchase of the premises in

controversy was so grossly inadequate as to make the

sale fraudulent; because,

4th. The evidence showed that if the defendants had

not fraudulently concealed and suppressed from the com-

plainants the condition of the premises in controversy

at the time of the sale, a maiter which was exclusively

within the knowledge of the defeodant*, complainants

would not have assented to the sale.

II.

The Court erred, because said decree is contrary to

the evidence.

III.

The Court erred, because said decree is contrary to

law.

IV.

The Court erred, because the decree should have been

in favor of the complainants, according to the prayer

of the bill of complaint.

V.

The Court erred, in holding that complainants made
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no suflScient effort, prior to the sale, to ascertain the

value of the premises.

VI.

The Court erred, in holding that complainants have

not proven the fraud they charge, by that clear and de-

cided evidence which the law demands.

VII.

The Court erred, in holding that complainants in de-

laying for over eighteen months to commence their ac-

tion, have not shown the best of faith, and that it was

unreasonable, that they should have been so long in

making their dii^coveries; because,

1st. The evidence showed that complainants filed

their bill of complaint within a reasonable time, after

becoming informed of the fraud perpetrated upon them,

complained of in said bill. Xo intervening right having

accrued.

VIII.

The Court erred, in holding that a higher degree

of caution is required, and more investigation demanded

by a party selling a mineral claim, than in selling any

other character of property, before a charge of fraud can

be established with reference to the same.

IX.

The decree should have been for the complainants, be-

cause the Court has found:

1st. That the property in question was, at the time of

sale, of gTeater value than complainants received.

2d. That the price received would not have been ac-
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cepted, had thev knowu, at the date of the sale, the con-

ditions then existing in the drill holes and crosscut,

UTJon the property in controversy.

3d. That Sweeny knew of the ore discoveries in the

drill holes, and must have known something of the con-

ditions in the crosscut.

4th. That Sweeny did not communicate such knowl-

edfTf^ to the complainants, or either of them.

STOLL & MacDONALD.
M. J. GORDON, and

W. W. WOODS,

Solicitors for Complainants.

[Endorsed] : Xo. 247. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Clark et al.. Plaintiffs, vs. Buffalo Hump Mining Com-

pany, Defendant. Assignment of Errors. Filed July

2d, 1902. A. L. Richardson, Clerk.
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In tfie Circuit Court of the United States for the District of

Idaho, Northern Division.

PATRICK CLAKK, BENJAMIN C.

KINGSBURY, JAMES P. HARVEY,
and A. G. KERNS, Administrator of

the Estate of James Clark, Deceased,

Complainants,

vs.

BUFFALO HUMP MINING COM-

PANY (a Corporation), and EMPIRE
STATE-IDAHO MINING & DEVEL-

OPING COMPANY (a Corporation).

Defendants.

Petitton for Appeal.

The above-named complainants, conceiving^ themselves

a^pn^i'eved by the decree made and entered in the above

entitled cause on the 3d day of July, 19012, wherein and

whereby it was ordered, adjudged and decreed, among

other things, "that the prayer of the complainants be

denied, that their bill of complaint be dismissed, and

that they take nothing by this suit. That the defend-

ants Ibe hence dismissed with their reasonable costs. De-

fendants' costs taxed at | . The said costs

amounting to | ," do hereby appeal from the

said decree, and every part thereof, to the United States

Circuit Court of Appeals for the Ninth Circuit, for the

reasons specified in the assignment of errors, filed here-

in, and they pray that this appeal may be allowed, and



1106 Patrick Clark et a!, m.

that a transcript of the record, testimony, exhibits, stipu-

lations, depositions, and all proceeding's herein, upon

which the said decree was made, duly authenticated,

may be sent to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and that a bond on appeal

may be fixed by the Court, the same to act as a super-

sedeas 'bond, and also as a bond for costs and damages

on appeal.

STOLL & MacDONALD,

M. J. GORDON,

W. W. WOODS,

Solicitors for Complainants.

Order Allowing Appeal.

Order: That an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, from the final

decree heretofore filed and entered herein, be and the

same hereby is allowed; and that a certified transcript

of the record, testimony, exhibits, stipulations, deposi-

tions, and all proceedings herein be forthwith trans-

mitted to the said Circuit Court of Appeals. It is fur-

ther ordered that the bond on appeal be fixed at the

sum of $5,000, the same to act as a supersedeas bond, and

also as a bond for costs and damages on appeal. The

same to be approved by the clerk of this Court.

Dated at Boise, Idaho, this 3d day of July, 1902.

JAS. H. BEATTY,

ii Judge.
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[Endorsed] : No. 247. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Patrick Clark et al., Plaintiffs, vs. Buffalo Hump Mining

Company et al., Defendants. Petition. Filed July 3d,

1902. A. L. Richardson, Clerk. Stoll & Macdonald, The

Rookery, Spokane, Washington, Attorneys for Complain-

ants.

In the Circuit Court of the United States for the District of

Idaho, Northern Division.

PATRICK CLARK, BENJAMIN C.

KINGSBIFRY, JAMES P. HARVEY,
and A. G. KERNS, Administrator of

the Estate of James Clark, Deceased,

Complainants,

vs.

' •-- ^ 1

BUFFALO HUMP MINING COM-

PANY (a Corporation), and EMPIRE
STATE-IDAHO MINING iS: DEVEL-

OPING COMPANY (a Corporation),
/

Defendants.
/

Bond on Appeal.

Know all men by these presents: That we, Patrick

Ciark, Benjamin C. Kingsbury and James P. Harvey, of

the city and county of Spokane, State of Washington,

and A. G. Kerns, as administrator of the estate of James

Clark, deceased, of Wallace, Idaho, as principals, and

National Surety Company, a corporation created by the

laws of the State of New Y^ork, with its principal place
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of business at 346 Broadway, in the city of New York, as

surety, and each of us, are held and firmly bound by these

presents, unto the defendants above named, their suc-

cessors and assigns, in the just and full sum of |5,000,

lawful money of the United States, for the payment of

which well and truly to be made, we bind ourselves, our

and each of our heirs, executors, administrators, suc-

cessors and assigns, jointly and severally, firmly by these

presents

.

Sealed with our seals, and dated this 5th day of July,

A. D. 1902.

Whereas, on the 3d day of July, 1902, a decree and

judgment was entered in the above-entitled suit in the

court aforesaid, in favor of the defendants, and the said

complainants, Patrick Clark, Benjamin C. Kingsbury,

James P. Harvey, and A. G. Kerns, administrator of

the estate of James Clark, deceased, are prosecuting an

appeal therefrom to the United States Circuit Court of

Appeals, for the Ninth Judicial Circuit,

Now, therefore, the condition of this oibligation is

such, that if the above-named Patrick Clark, Benjamin

C. Kingsbury, James P. Harvey and A. G. Kerns, ad-

ministrator of the estate of James Clark, deceased, ap-

pellants, shall prosecute their appeal to effect, and if

they fail to make their plea good, shall answer all dam-

ages and costs in this suit, then this obligation shall be

void; otherwise to be and remain in full force and effect.

PATRICK CLARK.

BENJAMIN C. KINGSBURY.

JAMES P. HARVEY.

A. G. KERNS,
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Admiuistrator of the Estate of James' Clark, Deceased.

NATIONAL SUKETY COMPANY,
By CHAS. JS. ELTINGE,

[Seal] Eesident Vice-President.

Attest: E. C. MacDONALD,
Resident Assistant Secretary.

The foregoing bond is hereby approved, this 5th day
of July, 1902.

JAS. H. BEATTY,

Judge.

AFFIDAVIT, ACKNOWLEDGMENT AND JUSTIFI-
CATION BY GUARANTEE OR SURETY COM-
PANY.

State of Washington,!
° >-ss.

County of Spokane. J

On this 5th day of July, one thousand nine hundred and

two, before me personally came E. C. MacDonald, known

to me to be the resident assistant secretary of the Na-

tional Surety Company, the corporation described in

and which executed the within and foregoing bond of

Patrick Clark et al., as a surety thereon, and who, being

by me duly sworn, did depose and say that he resides in

the city of Spokane, State of Washington; that he is the

resident assistant secretary of said company, and knows

the corporate seal thereof; that the said national surety

company is duly and legally incorporated, under the

laws of the State of New York; that said company has

complied with the provisions of the act of Congress of

August 13th, 1894; that the seal affixed to the within
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boud of Patiiek Clark et al, is the corporate seal of

said company, and was thereto affixed by order and

authority of the Board of Directors of said company, and

that he signed his name thereto by like order and au-

thority as resident assistant secretary of said company,

and that he is acquainted with Chas. S. Eltinge, and

knows him to be the resident vice-president of said com-

pany; and that the signature of said Chas. S, Eltinge,

subscribed to said bond is the genuine handwriting of

said Chas. S. Eltinge, and was thereto subscribed by or-

der and authority of said Board of Directors, and in the

presence of said deponent; and that the assets of said

company, unencumbered and liable to execution, exceed

its claims, debts and liabilities of every nature whatso-

ever, by more than the sum of five hundred thousand

dollars.

F. L. Moore is our agent to acknowledge service in

the Judicial District, wherein this bond is given, and

resides at Moscow.

E. C. MacDONALD.

(Deponent's Signature.)

Sworn to, acknowledged before me, and subscribed in

my presence, this 5th day of July, 1902.

[Seal] W. S. GILBERT,

(Officer's Signature, Description and Seal.)

Notary Public, in and for the State of Washington, Re-

siding at Spokane.

[Endorsed] : No. 247. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Patrick Clark et al., Plaintiffs, vs. Buffalo Hump Mining



The Buffalo Hump Mining Company ct al. 1111

(Jo. et al., Defendants. Bond on Appeal, Filed July

5tli, 1902. A. L. Richardson, Clerk.

]}i the United *S7a/(',v Circuit Court for the District of

Idaho, Northern Division.

PATRICK CLARK, BENJAMIN C.

KINGSBURY, JAMES P. HARVEY,
;

and A. G. KERNS, Administrator of
^

the Estate of James Clark, Deceased,
|

Complainants, Ij

vs. f

>

BUFFALO HUMP MINING COM- /

PANY (a Corporation), and EM-
\

PIRE STATE-IDAHO MINING & I

DEVELOPING COMPANY (a Cor- \

poration), /

Defendants.

Order to Transmit Original Exhibits to United States Circuit

Court of Appeals.

It is hereby ordered that all original exhibits offered

in evidence by either plaintiff or defendant on the trial

of the above-entitled cause, be allowed to be withdrawn

from the flies for the purpose of being transmitted to the

United States Circuit Court of Appeals for the Ninth

Circuit, as a part of the record on appeal to the said

United States Circuit Court of Appeals in this cause and

that the same be returned to this court upon the flnal

termination of said appeal in the said United States Cir-

cuit Court of Appeals.

JAS. H. BEATTY,
Judge.
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[Endorsed] : Xo. 247. United "S1:ates Circuit Ck)urt,

Northern Division, District of Idaho. Patrick Clark et

al. vs. Buffalo Hump Mining Company et al. Order to

Transmit Original Exhibits to United States Circuit

Court of Appeals. Filed July 7th, 1902. A. L. Richard-

son, Clerk.

In Ihe Circuit Court of the United States for the District of

Idaho, No7~thern Division.

PATRICK CLARK, BENJAMIN C. \

KINGSBURY, JAMES P. HARVEY,
\

and A. G. KP::RNS, Administrator of

the Estate of James Clark, Deceased,

Appellants,

against

BUFFALO HUMP MINING COM-

PANY (a Corporation), and EMPIRE
STATE-IDAHO MINING & DEVEL-

OPING rOMPANY (a Corporation),

Respondents.

Citation.

United States of America—ss.

The President of the United States, to the Buffalo Hump
Mining Company, a Corporation, The Empire State-

Idaho Mining & Developing Company, a Corpora-

tion, and to Your Attorneys, Greeting:

Whereas Patrick Clark, Benjamin C. Kingsbury,

Tames P. Harvey, and A. G. Kerns, administrator of the
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estate of James Clark, deceased, have lately appealed to

the United States Circuit Court of Appeals for the Ninth

Circuit, from a decree rendered in the Circuit Court of

the United States for the District of Idaho, on the third

day of July, 1902, in your favor, and have given the

security required by law, you are, therefore, hereby cited

and admonished to be and appear at a United States

Circuit Court of Appeals, to be holden at San Francisco,

State of California, on the 3d day of August, 1902, to

show cause, if any there be, why the said decree should

not be corrected and speedy justice done to the parties

in that behalf.

Given under my hand at Boise, in said district, this

5th day of July, A. D. 1902.

J. H. BEATTY,

Judge.

Attest

:

[Seal] A. L. RICHARDSON,

Clerk.

RETURN.

And thereupon it is ordered by the Court, that a tran-

script of the record and proceedings in the case afore-

said, together with all things thereunto relating, be

transmitted to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and the same is transmitted

accordingly.

Attest:

[Seal] A. L. RICHARDSON,

Clerk.
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Service of the foregoing citation by copy admitted this

8th day pf July, A. D. 1902.

W. B. HEYBURN,
Solicitor for Defendants.

[Endorsed] : No. 247. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Patrick Clark et al.. Appellants, vs. Buffalo Hump Min-

ing Company et al.. Respondents. Citation. Filed July

12, 1902. A. L. Richardson, Clerk.

In the Circuit Covrt of the United States, in and for the

District of Idaho, Northern Division.

PATRICK CLARK, BENJAMIN C.

KINGSBURY, JAMES P. HARVEY,
and A. G. KERNS, Administrator of

the Estate of James Clark, Deceased,

Appellants,

vs.

BUFFALO HUMP MINING COM-

PANY (a Corporation), and EMPIRE
STATE-IDAHO MINING & DEVEL-
OPING COMPANY (a Corporation),

Respondents.

Clerk's Certificate to Transcript.

1, A. L. Richardson, Clerk of the Circuit Court of the

United States for the District of Idaho, do hereby certi-

fy the foregoing transcript of pages numbered from 1

to , inclusive, to be a full, true and correct copy of
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the pleadings and proceedings in the above entitled

cause (except the original exhibits and proceedings upon

motion for injunction); and that the same together con-

stitute the transcript of the record herein upon appeal

to the United States Circuit Court of Appeals for the

I^^inth Circuit.

I further certify that the cost of the record herein

amounts to the sum of 1678, and that the same has been

paid by appellants.

Witness my hand and the seal of said Circuit Court,

affixed at Boise, Idaho, thisi 22dl day of July, A. D. 1902.

[Seal] A. L. KICHARDSON,

Clerk.

Journal Entry.

At a stated term of the Circuit Court of the United States

for the District of Idaho, held at Boise, Idaho, Sat-

urday, September the 14th, A. D. 1901. Present:

Honorable JAMES H. BEATTY, Judge.

PATRICK CLARK et al.,

Complainants,

vs.
I No. 247.

'

f Northern Division

THE BUFFALO HUMP MINING COM-

PANY et al..

Defendants.
^

Order Permitting Plaintiffs to Enter Premises.

The plaintiffs having withdrawn their application for

an injunction and a receivership, by agreement of par-
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ties expressed in open court, it is ordered

—

Tliat the plaintiffs and their engineers, with neces-

sary assistants, be allowed to enter into the premises

in controversy in this suit through the workings of the

defendants to make an underground survey and exam-

ination of the premises in controversy in this suit, and

that until this case has been finally tried and decided

by this Court, the plaintiffs be .allowed access to the

premises in controversy through the workings of the de-

fendant companies by a representative to be appointed

by the plaintiffs, at all reasonable times; such repre-

sentative to be either one of the plaintiffs or some per

son unobjectionable to the defendants.

UNITED STATES OF AMERICA.

District of Idaho—ss.

I, A. L. Richardson, Clerk of the United States Cir-

cuit Court for the District of Idaho, do hereby certify

that the foregoing copy of journal entry in cause No.

247, Patrick Clark et al., vs. Buffalo Hump Mining Com-

pany et al., has been 'by me compared with the original,

and that it is a correct transcript therefrom, and of the

whole of such original, as the same appears of record at

my office and in my custody.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court in said District, this

30th day of July, 1902.

[Seal] A. L. RICHARDSON,

Clerk.

[Endorsed] : No. 870. United States Circuit Court of

Appeals, Ninth Circuit. No. 247. In the Circuit Court
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of the United States, District of Idaho. Patrick Clark

et al., vs. Buffalo Hump Mining Company et al. Cer-

tified Copy. Order Permiting- Plaintiffs to Enter Prem-

ises. Filed August 5, 1892. F. D. Monckton, Clerk,

United States Circuit Court of Appeals, for the Ninth

Circuit.

[Endorsed]: No. 870. In the United States Circuit

Court of Appeals for the Ninth Circuit. Patrick Clark,

Benjamin C. Kingsbury, James P. Harvey, and A. G.

Kerns, Administrator of the Estate of James Clark, De-

ceased, vs. The Buffalo Hump Mining Company (a Cor-

poration), and the Empire State-Idaho Mining and De-

veloping Company (a Corporation), Appellees. Tran-

script of Record Upon Appeal from the United States

Circuit Court for the District of Idaho, Northern Divi-

sion.

Filed July 28, 1902.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.




